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Saran N. Cxark,' Appellant, v. Tae Nationa Bank OF THE 
State oF Missourt, Respondent. 


1. Married women, deposits by— May be withdrawn by husband, when— 
Construction of statute.—The statute concerning savings banks and fund 
companies (Gen. Stat. 1865, ch. 68, 314; Wagn. Stat. 331-2, 3 14) enables a 
married woman to deal with a bank without the intervention of her husband, 
in relation to deposits made by her; but it does not take from her husband 
his common-law right to reduce such fund to possession on his own checks. 

2. Married women, statute concerning does not prevent husband from collect- 
ing in wife's personal chattels.— Section 14, chapter 115, Gen. Stat. 1865 
(Wagn. Stat. 935-6, 3 14), concerning married women, simply deprives the 
husband of his power to convey away his interest in the real estate of his 
wife, and its rents, issues, and profits, without her consent and co-operation. 
But it does not restrain him from collecting in and reducing to possession her 
personal chattels and choses in action. 


Appeal from St. Louis Circuit Court. 
Bakewell § Farish, for appellant. 


I. It appears in evidence, in this case, that the money depos- 
ited by plaintiff was the proceeds of real estate belonging to her. 
II. The amount in suit the bank claims to have paid to her 
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husband on checks signed by him ‘‘ Sarah P. Clark, by L. P. C. 
Clark.”? But the husband, by the very act of checking it out, 
recognized it to be her money by signing his name as her agent. 
No attempt is made to show that he was her agent for any such 
purpose. It is in evidence that he was not. 

Ill. It is submitted that a fair construction of section 14, 
chapter 115, Gen. Stat. 1865, gives the wife a right to her sepa- 
rate estate as against her husband as well as his creditors. Boyce 
v. Cayce, 17 Mo. 47, and the cases following it, as Pawley v. 
Vogel, 42 Mo. 800, are interpretations of the act of March 5, 
1849 (Sess. Acts 1849, p. 67), which was an act amendatory of 
an act concerning executions, and dealt merely with exemptions. 
The provision of section 14, chapter 115, Gen. Stat. 1865, is a 
new substantive provision, not under the head of ‘‘ executions ” 
or ‘*exemptions,” but under that of the ‘‘rights of married 
women.” 

IV. Section 14, chapter 68, Gen. Stat. 1865, authorizing 
- plaintiff to deposit, authorizes her so far to make a contract with 
the bank, and the bank must be held to fulfill its own contract 
with its own depositor—to keep her money safely and pay it to 
her order in sums to suit. 


Calvin F. Burnes, for respondent. 


CurrigR, Judge, delivered the opinion of the court. 


It appears from the record in this cause that deposits were 
made with the defendant in 1867-8 in the name of the plaintiff, 
who was then a married woman. Of these deposits Mrs. Clark 
withdrew all but about $600 on her own checks, and her husband 
drew the balance. Since these transactions Mrs. Clark has been 
divorced from her husband, and this suit is brought to recover 
from the bank the amount paid him. It does not seem to be 
questioned that at common law the plaintiff’s husband was clothed 
with authority, in virtue of his marital rights, to collect debts 
owing to his wife, and to reduce to possession her choses in action, 
of whatever name or description. It is contended, however, that 
our statute has modified the common-law rule on this subject, and 
divested the husband of that power in a case like the present. 
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The statute (Gen. Stat. 1865, p. 366, § 14) in relation to 
savings banks and fund companies, enacts that ‘‘ married women 
may become stockholders, and may deposit money with any bank 
or savings institution incorporated under the laws of this State, 
or doing business by virtue of the several acts of Congress pro- 
viding for the organization of national banks, and (that) any 
receipt or other acquittance given by such married women for 
such deposits shall be as valid and binding as if given by femmes 
sole.”” This statute empowers a married woman to execute valid 
acquittances for deposits of the class mentioned, but leaves her 
in all other respects in the same condition she was at common 
law. Independently of the statute, she was competent to make 
deposits and hold shares in moneyed corporations. In such cases, 
if she survived her husband, she would hold the stock or deposit 
us against her husband’s legal representatives, and so, except as 
to creditors, although the consideration of the deposit or purchase 


moved from the husband. (Fisk v. Cushman, 6 Cush. 20.) But’ 


this does not affect the right of the husband, during the lifetime 
of the wife, to reduce her chattels or choses in action to posses- 
sion, and thus defeat her rights. The statute, then, has this 
extent and no more: it empowers a married woman, in the cases 
specified, to execute a valid receipt or discharge. It enables her 
to deal with the bank without the intervention of her husband, 
but it does not take from the husband his common-law rights in 
or control over the fund. There is nothing in the act to intimate 
such a purpose. When the Legislature shall deem it expedient to 
modify the common-law property relations between husband and 
wife, and to divest the former of his interest in and control over 
the personal effects of the latter, it will doubtless so declare in 
fitting and appropriate terms, and not leave its purposes in this 
respect to a doubtful construction. (See Boyce v. Cayce, 17 Mo. 
47, and Pawley v. Vogel, 42 Mo. 300.) 

Again it is suggested that section 14 of chapter 115 of the 
General Statutes (Gen. Stat. 1865, p. 464, § 14) has some 
bearing on this investigation. That provision has reference alone 
to the real estate of the wife, and the rents, issues, and profits 
thereof, and exempts such real estate, rents, issues, and profits 
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from seizure on the part of the husband’s creditors. Its policy 
is to protect the wife, and the family as well, against the conse- 
quences of the misfortunes and insolvency of the husband. The 
only restraint it imposes upon the husband is that it deprives 
him of the power of conveying away his interest in the estate and 
its rents, issues, and profits, without the consent and co-operation 
of the wife. It does not restrain him from collecting in and 
reducing to possession her personal chattels and choses in action. 
The act was not designed to have that effect. (See authorities 
above cited. 
Let the judgment be affirmed. The other judges concur. 





Tuomas Ricneson ef al., Respondents, v. SamueL Smimons, 
Appellant. 


1. Husband and wife — Legislative divorce supposed to be invalid — Power of 
wife to dispose of her separate property.— By an act of the Missouri Legisla- 
ture, a husband and wife were declared divorced, and for a period of twenty 
years afterward lived apart and ceased to intermeddle with the affairs of each 
other. Both married again and brought up children born of such marriages, 
built up separate and distinct property, and transacted their business without 
regard to any previous connection between them. Held, that under such 
circumstances, even admitting the divorce to be illegal, the law did not require 
the wife, after her second marriage, when she wished to dispose of her sepa- 
rate property, to prevail on her former husband to join in the conveyance, 
while he professed at the same time to be the husband of another woman. 
The length of time which elapsed after the divorce, and the manner in which 
each party regarded and treated the other, operated as an estoppel, and 
precluded them from interfering with the affairs of one another. 


Appeal from St. Louis Circuit Court. 


7. T. Ganit, for appellant. 


I. The contract of October, 1845, settles no property on Mary 
Melinda except that which is therein conveyed to trustees for 
her use. 

Il. As to after-acquired property, it merely contains a cove- 
nant that Britton A. Hill will renounce all rights thereto accruing 
to him by reason of the marriage: 
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Ill. The marriage between Britton A. Hill and Mary Melinda 
does not appear to have been legally dissolved, and for all legal 
purposes she must be regarded as still bound by that marriage. 

IV. The deed of E. H. Shepard, of June 29, 1865, conveys 
to Mary Melinda the complete title (legal and equitable) to the 
land in controversy. 

V. The fact that her right to the enjoyment of this property, 
undisturbed by Britton A. Hill, is secured by his ante-nuptial 
covenant, does not diminish her estate in the land, nor cause the 
legal estate to vest in any other person than herself. 

VI. The deed tendered by the plaintiffs to the defendant is 
invalid. It can have no operation as the execution of a power to 
appoint the use of the land, because the three essential conditions 
of such operation are wanting, there being no feoffee to uses, no 
power to appoint the use; and the use itself, as distinguished 
from the legal estate, having no existence. (1 Cruise’s Dig. 376. 
ch. 111, § 5; 1 Sugd. Pow. 1, 2, § 8; td. 9,§ 4; Sto. Eq. 
Jur., §§ 1388-92.) It can not operate as a conveyance at law 
under our statutes, for the formalities prescribed by these stat- 
utes have not been observed. (Gen. Stat. 1865, ch. 109, § 2; 
Chauvin v. Wagner, 18 Mo. 531.) Counsel reviewed the cases 
of Whitesides v. Cannon, 23 Mo. 457; Coats e¢ al. v. Robinson, 
10 Mo. 757; Logan v. Logan, 19 Mo. 465; Norcum v. D’Oench 
et al., 17 Mo. 118, and argued that they were not in point. 

VII. The defendant is entitled to a complete legal and equi- 
table title, free from all reasonable doubt. A title merely equi- 
table, which a court of equity would compel the heirs of Mrs. 
Barclay to respect, and, perhaps, to perfect, is not what we are 
asking for. We demand a title complete in itself. But the 
paper tendered is not effectual for any purpose. 


Glover & Shepley, and Sharp & Broadhead, for respond- 
ents. 


I. The question of the validity of Mrs. Hill’s divorce from 


Mry Hill is immaterial. 
t. Conceding that Mr. Hill was to-day the undivorced husband 
of Mrs. Barclay, he has no right or power over the property in 
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question. (Dubois v. Hale, 2 Vern. 614; Newsom v. Boyer, 3 , 
P. W. 87; De Gaillon v. Harel, 1 B. & P. 357; Gregory v. Paul, 
15 Mass. 81; Rose v. Bates, 13 Mo. 30.) 

III. Mrs. Barclay’s power to convey is secured to her expressly 
in the marriage articles of October 7, 1845. 

IV. The property in question being secured in absolute right 
and ownership to Mrs. Barclay, her power over it results as an 
incident from such ownership. (Whitesides v. Cannon, 23 Mo. 
4571; Dyett v. N. A. Coal Co., 20 Wend. 57; Jacques v. M. E. 
Church, 17 Johns. 548 ; Bell e¢ al. v. Kellar, 13 B. Monr. 381 ; 
Coates ef al. v. Robinson, 10 Mo. 757; Logan v. Phillips, 18 Mo. 
23; Logan v. Logan, 19 Mo. 465; Lyler v. Lyler, 1 Harp., ch. 
288.) 

V. The abandonment of Mrs. Hill by her husband, in 1845, 
entitled her to acquire property as a femme sole, so far as he is 
concerned, and dispose of it as a femme sole. 

VI. The marriage ariicles of June 12, 1854, between Mr. 
Barclay and Mrs. Hill do not affect the title of the property in 
dispute, because all the parties therein conveyed to Simmons. 

VII. The conveyance by Mrs. Hill, now Mrs. Barclay, by any 
deed in her lifetime, or any testamentary conveyance, whether 
a will or in nature of a will, is competent to pass the whole estate 
in the property in suit. 


Waener, Judge, delivered the opinion of the court. 


This was a suit for specific performance, and the questions 
presented are involved in some difficulty. From the papers in the 
case it appears that on the Tth day of October, 1845, Britton A. 
Hill and Mary Melinda Shepard, then a minor, by her guardian, 
Elihu H. Shepard, entered into a marriage contract, by which it 
was agreed that he, the said Britton, should not, in any event, 
take, claim, or intermeddle with any of the property of which the 
said Mary was seized or possessed, or of which she might there- 
after be seized or possessed, by inheritance, devise, donagpn, 
purchase, or otherwise, nor with the profit, income, or interest 
thereof. 
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Holmes and Kayser were made trustees, and the property con- 
veyed to them to execute the uses. Hill conveyed certain real 
estate in New York to the trustees, the rents, issues, and profits 
of which were to be collected and paid over for the use and bene- 
fit of the said Melinda during her lifetime; and the deed then 
contains this further clause: ‘‘ And the said Mary Melinda Shep- 
ard, with the consent of her said guardian, and of said Britton, 
doth, in consideration of the premises, grant, assign, and set 
over unto said Kayser and Holmes, as trustees as aforesaid, all 
her said real estate above described, to have and to hold the same 
with all the appurtenances, to the said Holmes and Kayser, and 
the survivor of them, and the executor and administrator of each 
survivor, for and during the whole term of the joint lives of said 
Britton and Melinda, and for and during the life of said Britton, 
if he shall survive said Melinda, upon trust, however, for the 
following purposes: that they, the said trustees, shall hold, take, 
manage, superintend, preserve, and keep the whole of said real 
estate and appurtenances, and receive the rents, issues, and 
profits thereof, in trust for said Mary Melinda and her heirs of 
her body, so that no part of said estate shail be subject to any of 
the debts or liabilities of said Hill in any manner.” 

It is further provided that the trustees, or the survivor of them, 
or the heirs or executors or administrators of the survivors of 
them, shall, upon the written request of said Melinda and said 
Britton, convey the real estate or personal property as they direct ; 
and the said Britton and Melinda are authorized to appoint new 
trustees, by directing Kayser and Holmes, or the survivor of them, 
to do so in writing. Further power is given the said Melinda, in 
law, to devise all or any part of her said real estate and personal 
property by her last will and testament, or by any other writing 
whatever, signed with her hand, in the presence of two or more 
credible witnesses. 

Upon the execution of this contract the marriage was solem- 
nized between the parties, and of the marriage there was born a 
son, now living. 

By an act of the General Assembly of the State of Missouri, 
approved March 2, 1849, the bonds of matrimony contracted 
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between Britton A. Hill and Mary Melinda, his wife, were 
declared dissolved, and they were forever divorced from each 
other, and by the act they were restored to all the rights and 
privileges pertaining to unmarried persons, as though the mar- 
riage had never been consummated. Subsequent to this legis- 
lative divorce, and in 1854, Mary Melinda Hill intermarried with 
D. R. Barclay, and in 1857 Britton A. Hill was married to Miss 
Joanna Behrens. Of both these marriages there were issues, 
which are still surviving. Britton A. Hill and Mrs. Barclay are 
alive and still continue to reside in St. Louis. 

Prior to the marriage of Mrs. Hill and Barclay, they made 
and executed a marriage contract, which is similar in all essential 
particulars to the one entered into between Hill and Mary Melinda. 
The trustees appointed were Richeson and Davis, and the latter 
becoming disqualified, Papin was appointed in his place; and 
they, with Barclay and wife, are now the plaintiffs in this suit. 

On the 15th day of February, 1864, Elihu H. Shepard made 
a lease of a certain lot in the city of St. Louis, for the term of 
fifty years, to Simmons, the defendant herein, on certain condi- 
tions, and on the additional condition that if, at any time during 
the continuance of the lease, the lessor or his legal representatives 
should determine to sell the leased premises, he or they should 
first submit to the lessee the best terms as to price or payment 
upon which the same would be sold, and the said lessee should 
have the refusal of said property at the terms proposed for the 
space of thirty days. 

On the 29th day of June, 1865, Elihu H. Shepard conveyed 
the lot to Mary Melinda Barclay, wife of D. R. Barclay. On the 
18th of March, 1869, a notice was given to the defendant, signed 
by Barclay and wife and the trustees, stating that they had con- 
cluded to sell the lot, and fixing the price and terms of sale. 
The defendant duly accepted the proposition in writing and 
acceded to the terms and price. Accordingly, a deed was reg- 
ularly made, conveying the premises to the defendant, signed and 
acknowledged by Richeson and Papin, as trustees, and by Barclay 
and wife. The defendant refused to accept the deed, and this suit 
was commenced to compel a specific performance of the contract. 
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In his answer the defendant stated that he was advised and 
informed by counsel that divorces by act of the Legislature of 
Missouri were invalid, ineffectual, and nugatory, and that the 
Legislature had no power or authority to declare two persons who 
had been lawfully married to be divorced, and that the said act 
was wholly inoperative and void; and the defendant further 
alleged that it appeared from the petition that the said real estate 
was given to the said Mary Melinda by Elihu H. Shepard, by deed 
dated June 29, 1865, and that the only mode by which property 
thus given to and held by a married woman could be conveyed 
was by a conveyance executed by her husband and herself, and 
that the concurrence of the said Britton A. Hill was necessary to 
validate and render effectual any disposition the said Mary Me- 
linda might wish to make of said real estate. In consequence of 
which it was averred that the said deed was not sufficient to con- 
vey the title to the real estate. Among other facts, the court, in 
its decree, found that since the second of March, 1849, and up 
to the commencement of this suit, the said Britton A. Hill has 
treated his former wife as a femme sole ; that he had not inter- 
fered with or claimed to have any control over her property, or 
any interest therein, nor had he treated her as his wife, but, on 
the contrary, had during that period intermarried with another 
woman, by whom he had issue; and the court further found from 
the evidence that Hill had no interest in or control over any prop- 
erty the said Mary Melinda had acquired since her marriage ; that 
the deed tendered to the defendant was a good and sufficient con- 
veyance to pass the fee-simple title to the lot in question, and 
accordingly the decree was entered up for the plaintiffs, granting 
the relief prayed for. 

It is insisted by the respondent that, under the statute, the 
present Mrs. Barclay, formerly Mrs. Hill, could only convey her 
real estate by an instrument in conjunction with her husband, and 
that, as the legislative divorce was unconstitutional, and therefore 
a nullity, Mr. Hill is still her husband and his concurrence is 
indispensably necessary. 

We do not consider that the settlement of 1845, whereby Mary 
Melinda, then a minor, conveyed her estate to Holmes and Kay- 
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ser, as trustees, has any particular bearing upon this case. The 
contract makes no provision whatever, and seeks to make none, 
for the manner in which any property not at that time owned and 
held by her should be sold and disposed of. Again, she being a 
minor at that time, a doubt may be suggested whether her subse- 
quent deed was not a disaffirmance of this particular contract ; 
nor is there any provision in the deed of 1854 in relation to the 
after-acquired property. 

Although the instrument conveying property to a married 
woman points out a particular mode by which.she may dispose of 
it, still she will not be confined to that mode, and it will not be 
held exclusive unless restraining or negative words are used. 
(Kimm v. Weippert, 46 Mo. 532.) It is needless and unneces- 
sary to go into any discussion of the refinements which have 
sprung out of the doctrine of powers, for, after all, the main and 
important question in the case is, whether the non-concurrence of 
Britton A. Hill in the deed rendered it invalid. 

That the legislative divorce was unconstitutional, is not dis- 
puted. It was so decided as early as 1835, in the case of The 
State v. Fry et al., 4 Mo. 120.) But, as an historical fact, we 
know, by an examination of the session acts, that the practice of 
granting legislative divorces was kept up and obtained for many 
years, and, indeed, until a comparatively recent period. In many 
States these divorces have been held constitutional ; and perhaps 
it is not inappropriate to say that great differences in reference 
to the question have always prevailed in the minds of the pro- 
fession. The divorce was no doubt supposed to be valid by Mr. 
Hill at the time it was obtained, and he is a lawyer of eminent 
professional ability. Be that, however, as it may, the course of 
judicial decision in this State has settled the law in opposition to 
such divorces. But, granting that the divorce at the time was 
illegal, does it follow that Mr. Hill is entitled to any marital 
rights, or that Mrs. Barclay is incapable of acting without his 
consent or concurrence ? 

By the common law the wife was incapable of acting or enter- 
ing into contracts without the consent of the husband. Whilst 
covert she labored under a complete and total disability ; but cer- 
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tain exceptions were made on grounds of necessity and humanity. 
Thus, where the husband abjured the realm, or was banished, 
or had left the jurisdiction of the country for an indefinite 
time, the wife was allowed to act as a femme sole —to make 
contracts, sue and be sued, and also devise or bequeath her 
property by last will and testament. But I am persuaded that 
there is little analogy between those cases and this, and no aid 
can be derived from them. After the divorce the parties con- 
tinued in the same jurisdiction; they have resided in the city of 
St. Louis ever since, and now reside in it. There is nothing, 
therefore, which brings this case within the reasons of the 
authorities. 

From all the investigation that I have given to the case, it is 
of first impression, so far as the question presented is concerned. 
Now the record shows that since 1849, a period of twenty years, 
Mr. Hill and Mrs. Barclay have not only lived separate and apart, 
but they have ceased to intermeddle with the affairs of each other. 
With mutual concurrence they have both changed their situation 
in life ; each has married and brought up chifdren, built up sepa- 
rate and distinct property, and transacted their business without 
regard to-any previous connection between them. 

It may be reasonably inferred that there is not any very ami- 
cable feeling of relationship existing between them. Under such 
circumstances does the law demand or require the absurdity of 
Mrs. Barclay, when she wishes to dispose of her private property, 
going to Mr. Hill and asking him to join in the conveyance, 
when at the same time he professes to be the husband of another 
woman? The length of time that has elapsed, the manner in 
which each party has regarded and treated the other, ought to 
operate as an effectual estoppel, and preclude either party from 
an attempt to intermeddle in the affairs of the other. 

For upward of twenty years Mr. Hill, so far as his relation- 
ship toward Mrs. Barclay extends, has treated her as a femme 
sole ; and upon no principle of justice has he any interest in, or 
can he interfere or exert any control over, her property. Mr. Hill 
is not here claiming any right, but it is set up in defense that 
the deed is not valid unless he joins and concurs. 
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But I am not of this opinion. I think that as Mr. Hill has 
voluntarily renounced his marital rights, and, by a course of 
policy persisted in for more than twenty years, has led Mrs. Bar- 
clay and the whole world to believe that all control or interest on 
his part had ceased and been surrendered, he can no longer be 
a party, nor need he be consulted in any disposition she may 
see proper to make of her property. Any other conclusion would 
be promotive of injustice and lead to the greatest hardship. 

If these views be correct, this deed tendered to the defendant 
was amply sufficient to convey the fee simple in the property, and 
an affirmance of the judgment of the court below necessarily 
follows. 

Judgment affirmed. The other judges concur. 





Ricuarp A. BausMAN, Respondent, v. WiL1AM KirtLey ef al., 
Appellants. 


1. Practice, Supreme Court —Appeal— Failure to file transeript.— When 
appellant fails to prosecute his appeal as required by law, and respondent 
files a complete transcript of the record and moves for an affirmance of the 
judgment, no reasons appearing why it should not be done, the motion will be 
granted. 


Appeal from St. Louis Circuit Court. 
S. M. Taylor, for respondent. 
Hudgens § Son, for appellants. 
Waener, Judge, delivered the opinion of the court. 


It seems that the judgment was made final and the appela 
granted in this case in June, 1870, and that the appellants have 
made no efforts toward prosecuting their said appeal. 

The respondent now appears and files a complete transcript of 
the record, and moves for an affirmance of the judgment. No 
reasons appearing why the motion should not be granted, it will 
be sustained and the judgment affirmed. The other judges concur. 
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Tne State oF Missourr ex rei. C. Macurre, Relator, v. 
DantEL M. Draper, State Avupitor, Respondent. 


1. Constitution, State, does not prohibit amendments or repeals by implication 
—Construction of statute. —The act of March 18, 1870, touching the assess- 
ment and collection of fevenue on real estate, by implication repeals such 
portions of the revenue act (Wagn. Stat. 128, particularly 3 88, p. 1198) as 
are repugnant to and inconsistent with it. The State constitution (see art. rv, 
2 25) does not prohibit amendments by implication. It has not said that when 
an act is passed inconsistent with a preceding one, so that both can not stand, 
the latter one shall be void, and the earlier one shall prevail; but has left the 
law as it always has been, viz: that when two statutes are inconsistent and 
repugnant, the one last enacted shall be considered in force. But in order to 
supplant previous ones, statutes must be clearly repugnant; for a legislative 
attempt to repeal will not be assumed if any other construction can be given 
to the subsequent act. The prior act will not be disregarded if it can stand 
with the other. 

The method provided by section 66, chapter 12, Gen. Stat. 1865, of deliv- 
ering the tax book to the county auditor, who is to make out the tax bills and 
furnish them to the collector, is repugnant to the act of March 18, 1870, and 
must be controlled by it. 

. Revenue —Tazx delinquents, penalty imposed on — School fund.— The Leg- 
islature plainly intended, by section 4 of the act of March 18, 1870 (Sess. 
Acts 1870, p. 115), to divert the ten per cent. penalty imposed upon tax 
delinquents from the school fund and add it to the tax of each kind. 


Petition for Mandamus. 


H. A. Clover, for relator. 


The act of March 18, 1870, attempts to amend many sections 
of the old law, and nowhere sets forth or publishes these sections 
as amended. The law ought, therefore, to be declared void. 
(Davis v. State, 7 Md. 151-9; Langdon v. Applegate, 5 Ind. 
330; Walker v. Caldwell, 4 La. Ann. 297; Heirs of Duverge v. 
Salter & Marcy, 5 La. Ann. 94; Rogers, Adm’r, v. State, 6 
Ind. 31.) So, with reference to the provisions of the acts of 
1865, ’66, °67, °68, °69, the act of 1870 would be totally inop- 
erative. (Cooley on Const. Lim. 151-2.) 


H. B. Johnson, Attorney-General, for respondent. 


I. The power to pass a law amending or repealing a former 
law by implication can not be doubted unless the Legislature be 
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restrained from so doing by the constitution. (Morris v. Crocker, 
18 How. 488; Bowen v. Lease, 5 Hill, 221; 1 Kent’s Com. 
463; Nichols v. Squire, 5 Pick. 168; Ellis v. Page, 1 Pick. 
43-45 ; Bartlett v. King, 12 Mass. 587; Pease v. Whitney, 5 
Mass. 380; Pearce v. Atwood, 13 Mass. 324; Commonwealth v. 
Kimball, 21 Pick. 8373 ; 1 Law Reporter, 8. C., 270; The King 
v. Justices, etc., 2°B. & A. 818; Attorney-General v. Chelsea 
W. W. Co., Fitzg. 195; Dash v. Van Kleeck, 7 Johns. 477; 
Columbian Manufacturing Co. v. Vanderpool, 4 Cow. 556 ; Har- 
rington v. Trustees of Rochester, 10 Wend. 547; Livingstone v. 
Harris, 11 Wend. 329 ; In the matter of Van Wyck, 3 C. H. Rec. 
118 ; Brown vy. Osborne, 2 Cow. 457.) 

II. Every affirmative statute is a repéal by implication of a 
preceding affirmative statute so far as it is repugnant thereto. 
(Foster’s Case, 6 Coke, 107; Smith v. State, 4 Ind. 500; State 
v. McDonald, 38 Mo. 529; Dexter v. Limerick Plank Road Co., 
16 Barb. 15; Dash v. Van Kleeck, supra ; Livingston v. Harris, 
supra; Harrington v. Trustees of Rochester, supra. ) 

III. The constitutional provision (art. Iv, § 25) does not pro- 
hibit the Legislature from amending or repealing a law by impli- 
cation. Statutes which only amend or repeal by implication are 
not within the above provision. (Spencer v. State, 5 Ind. 51; 
Branham vy. Lange, 16 Ind. 502; Const. of Indiana, art. rv, 
§ 21; Cooley on Const. Lim. 151-2; People v. Mahoney, 13 
Mich. 496.) 

IV. While repeals by implication are disfavored by the law 
(19 Vin. Abr. 525; McCartee v. Orphan Asylum Society, 9 
Cow. 437 ; Duer, 674; 9 Barb. 268-802 ; Mayor, etc., of N. Y. 
v. Walker, 4 E. D. Smith, 258; Bowen v. Lease, 5 Hill, 221; 
Williams y. Potter, 2 Barb. 316; People v. Deming, 1 Hilt. 271; 
13 How. Pr. 441; Van Rensselaer v. Snyder, 9 Barb. 260; Nay- 
lor v. Field, 5 Dutch. 287; State v. Berry, 12 Iowa, 58; Attor- 
ney-General vy. Brown, 1 Wis. 525; Dodge v. Gridley, 10 Ohio, 
177; Hirn v. State, 1 Ohio St. 20; McCool v. Smith, 1 Black, 
459; New Orleans v. Southern Bank, 15 La. Ann. 89; State 
ex rel. Vastine v. McDonald, 88 Mo. 529), still, in the absence 
of any constitutional prohibition, the power to pass such laws is 
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undoubted, but clearly repugnant language is required. In this 
case the two laws are clearly repugnant. They are totally irre- 
concilable. Both can not be executed — can not subsist together. 


Biss, Judge, delivered the opinion of the court. 


The relator, as tax collector for St. Louis county, seeks to 
compel the State auditor to allow,to be paid out of the State 
treasury,half the fees for advertising the land delinquent list for 
1870, provided in the State revenue act (section 138, page 
1212, Wagn. Stat.) ; and the attorney-general, on behalf of the 
auditor, demurs to the petition. 

The question raised by the demurrer pertains to the validity 
and legal effect of the act of March 18, 1870, concerning revenue, 
its assessment and collection (Sess. Acts 1870, p. 114). Is the 
act constitutional in form, and does it supersede and by implica- 
tion repeal such portions of the revenue act as are repugnant to 
and inconsistent with it? and especially section 88, chapter 13, 
Gen. Stat. 1865 (Wagn. Stat. 1198), providing for the adver- 
tisement of the delinquent list. 

Counsel for relator, to sustain the position that the constitu- 
tional mode of amending laws has not been complied with, refers 
to article Iv, section 25, which provides that ‘‘ the act revised, 
re-enacted, or the act or part of act amended, shall be set forth 
and published at length, as if it were an original act or pro- 
vision.”” A question has sometimes arisen in other States, in 
construing a provision of the same import, whether the original 
section or act to be amended should be set forth in full as well as 
the act as amended; and the affirmative was held in Walker v. 
Caldwell, 4 La. Ann. 297, which holding was followed as bind- 
ing authority in Langdon v. Applegate, 5 Ind. 827, not so much 
from the reason of the decision as from the fact that the Louisi- 
ana constitutional provision was substantially copied in Indiana 
after it had received this construction. But Judge Cooley, in his 
excellent treatise upon constitutional limitations, sensibly remarks 
(p. 152): ‘It is believed, however, that the general understand- 
ing of the provision in question is different, and that it is fully 
complied with in letter and spirit if the act or section revised 
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or amended is set forth and published as revised or amended, and 
that anything more only tends to render the statute unnecessarily 
cumbrous.”” ‘The statute under consideration, however, does not 
purport in terms to amend or repeal any particular act or section, 
and can only be held to have that effect by implication. 

Counsel urge upon our consideration the embarrassments and 
inconveniences arising from attempting to amend by implication 
such important statutes as those pertaining to revenue, and ahow 
that the doubts and uncertainties as to what is really the law 
against which the constitutional provision referred to was pro- 
vided, still exist, if such implied amendments or repeals are sus- 
tained. We are fully aware that doubts and uncertainties not 
only must exist from imperfection of language and want of fore- 
sight, but also are often created by the careless or inconsiderate 
action of legislative bodies. But still we can not pronounce that 
action illegal, and invalidate the enactment, unless it plainly con- 
travenes some constitutional provision. The constitution has 
gone so far as to prohibit amendments in terms, except in a par- 
ticular way, but it has not prohibited amendments by implication. 
It has not said that when an act is passed inconsistent with a 
preceding one, so that both can not stand, the latter one shall be 
void and the earlier one shall prevail, but has left the law as it 
always has been, viz: that when two statutes are inconsistent and 
repugnant, the one last enacted shall be considered in force. 
This must be so in the nature of things, for the last enactment 
is the latest expression of the Legislative will, and must prevail, 
unless it contains some inherent vice that prevents it becoming a 
statute. 

In many cases it would be difficult, if not impracticable, to 
re-enact and repeal all statutes inconsistent with a new enact- 
ment, though in the present case it would have been easy to have 
done so, and it would perhaps have saved some study and doubt 
on the part of the financial officers of the State and. counties. 
But the ease with which it might have been done renders it less 
likely that these officers will be misled by the change. The act 
of 1870 introduces a new mode of enforcing the collection of 
taxes—one which dispenses with the old machinery that has 
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proved so inefficient, and one which promises to give tax sales 
the validity of execution sales upon private judgments, and thus 
check the great and growing evil arising from the disposition of 
men to shirk the burden of aiding in the support of government 
while enjoying its protection. So far as the mode is new it is 
inconsistent with the old method, and clearly inconsistent with 
those parts of the old act which seem to have been followed by 
the relator. 

Counsel have cited no authorities which deny the power of 
repeal by implication, and I have been unable to find any. On 
the other hand, cases are numerous, and that have arisen under 
constitutions like our own, where such repeals are sustained. 
The subject is considered at some length in The People v. Mahe- 
ney, 13 Mich, 481, and repeals by implication are still sustained. 

In Spencer v. The State, 5 Ind. 41, the subject is considered 
at still greater length, numerous cases cited, and the old doctrine 
unequivocally sustained. So in Branham v. Lange, 16 Ind. 497, 
and in all the cases that have arisen, whether under constitutions 
with or without the provision referred to, and now contained in 
our own. The text-books (Sedgwick, p. 125, and Cooley, p. 
152) adopt the same view. 

The constitution is silent upon the question of implied repeals ; 
and whether or not, as so elaborately argued by counsel, the 
same evil results from allowing such repeals as those specially 
provided against in that instrument, we can not create a new 
prohibition, or give to the present one a scope bvyond its import, 
«and beyond the construction universally given it. 

But, while repugnant statutes necessarily supplant previous 
ones, they must be clearly repugnant; for unless the legislative 
intent is expressed in terms, it will not be assumed if any other 
construction can be given to the subsequent act. The saving of 
all prior acts not expressly repealed and not repugnant to the 
General Statutes, was only the expression of the general law; 
and in The State v. McDonald, 88 Mo. 529, a special act was 
held not to have been repealed by such statutes, because not 
clearly repugnant to them. This principle is as clearly recog- 


nized as the necessity of implied repeals, and arises from the 
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duty of courts to give effect to the legislative will in all cases 
where it can be done; and when such will is expressed in two 
different acts, one will not be disregarded if it can stand with 
the other; if not, it is but natural to infer that the later is 
intended to supersede the earlier. 

Tn the act under consideration the changes are greater, and 
their inconveniences more likely to be felt in St. Louis county 
than in any other part of the State, though I think they are 
greatly magnified by counsel. No change is made in the mode 
of the general assessment in St. Louis or elsewhere, though in 
collecting the taxes certain daties of the auditor of that county 
seem to be dispensed with, and the ‘‘ land tax book” is now to 
be delivered to the collector, as in other counties. The method 
_ provided by section 66, chapter 12, Gen. Stat. 1865, of deliver- 
ing the tax book to the county auditor, who is to make out the 
tax bills and furnish them to the collector, etc., is repugnant 
to the latter requirement, and must be controlled by it. Which 
is the best system is not for usto say. The Legislature must be 
supposed to have known the character of the change they were 
making, and to have believed the intervention of the auditor ir 
the premises to be no longer necessary. 

Counsel alse refer to the change made by section 4 of the new 
act in appropriating the ten per cent. penalty imposed upon 
delinquents by diverting it from the.school fund, to which it was 
given by the act of 1868, and adding it to the tax of each kind, 
and insist that the Legislature could not have intended any such 
change. But we have the best possible evidence — the act itself o» 
—that that body did intend to make the change ; and there is 
nothing so unreasonable in it as to warrant a court in disregard. 
ing the legislative intention so plainly expressed. 

Without going more into detail, we can only say that we see 
nothing to warrant an interference on behalf of the relator, or to 
warrant us in casting any doubt whatever upon the validity of 
the new act. The considerations addressed to us by counsel are 
rather to the legislative than the judicial ear, and to the law- 
making body the opponents of the act should resort. 

The peremptory writ is refused. The other judges concur. 
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Tue State or Missourrt ex rel. Mary McRes, Relator, v. C. 
Maeurre, CoLtector or St. Louis County, Respondent. 


1. Revenue, collection of — Act of March 18, 1870, constitutional.—The act 
of March 18, 1870, touching the assessment and collection of revenue on real 
estate (Sess. Acts 1870, p. 114), is constitutional. (State ex rel. Maguire v. 
Draper, ante, p. 29, affirmed.) 


Petition for Mandamus. 
R. F. Wingate and C. Gibson, for relator. 
H. A. Clover, for respondent. 
CurRIER, Judge, delivered the opinion of the court. 


This is a mandamus proceeding to compel the defendant, as 
collector of the revenue for St. Louis county, to receive certain 
moneys tendered to him in payment of certain taxes levied in the 
year 1860, and to issue the appropriate certificate of redemption 
as required by law. The petition is demurred to, and two ques- 
tions are thereby presented for consideration: first, whether the 
act of March 18, 1870, entitled ‘‘ an act in relation to the assess- 
ment and collection of revenue on real estate, and providing that 
taxes on real estate shall be a lien on the same, and for the sale 
and enforcement of such liens,”’ is constitutional; and, secondly, 
if constitutional, whether it provides the relief contemplated by 
the relator’s petition. 

The first and main question was decided at the present term, 
in a suit by the State upon the relation of the present defendant 
against the State auditor (anée, p. 29), wherein the constitu- 
tionality of the act was affirmed; and the decision here must fol- 
low that adjudication. As to the second question, the statute 
(Sess. Acts 1870, p. 114, § 18) removes all reasonable doubt. 
It provides that ‘‘ all lands or lots not sold for want of a bidder, 
but forfeited to the State, for any year prior to 1868, may be 
redeemed at any time within two years from the passage of that 
act, by paying to the collector of the county within which such 
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lands or lots may lie the amount of the taxes and costs on lands 
or lots forfeited, as aforesaid, for taxes of any year prior to 
1863.” The relator’s petition brings the case within this enact- 
ment, and I think the peremptory writ should issue. The Legis- 
lature deemed it good policy to offer special inducements for the 
payment of these old taxes, and it was competent for the Legis- 
lature to declare the will of the State on that subject. 

With the concurrence of the other judges, the peremptory writ 
is ordered. 





Joun H. Boss, Respondent, v. James H. Comrort e¢ ai., 
Appellants. 


1. Practice, Supreme Court — Appeal — Failure to file transcript.—When 
appellant fails to prosecute his appeal as required by statute, and respondent 
presents to this court a perfect transcript, no reasons being shown to the 
contrary, motion for affirmance of judgment will be sustained. 


Appeal from St. Louis Circuit Court. 
Cline, Jamison § Day, for respondent. 
Espy, for appellants. 


Waener, Judge, delivered the opinion of the court. 


From the record it appears that the judgment was rendered in 
this case on the 6th day of April, 1870, and that the appellants 
have failed to prosecute their appeal. 

The respondent now presents to this court a perfect transcript 
and asks for an affirmance of the judgment. No reasons being 
shown to the contrary, the motion will be sustained and the judg- 
ment affirmed. The other judges concur. 
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ARRINGTON GUPTON AND Wire, Appellants, ». A. Mapison 
GupTon ef al., Respondents. 


1. Contracts — Care of aged persons—Contract for, contemplates what.—In 
the execution of contracts to take care of aged persons, great patience with 
their infirmities is required. Such an agreement contemplates not only food, 
medicine and clothing, but good temper, forbearance, and an honest effort 
to please. 

2. Contracts — Agreement to dispose of property by will—Parol contracts — 
Statute of frauds.—An agreement to dispose of property by will, in a par- 
ticular way, if made on sufficient consideration, is valid and binding; and 
partial performance of a verbal contract of this description will take it out 
of the operation of the statute, when refusal to complete it would work a 
fraud on the other party. 

8. Contracts — Bill for specific performance, when proper.—When the vendor 
of land by contract conveys the property contracted to be sold to a third per 
son, in such a manner that the land can not be reached, the court will not 
entertain a petition in equity for a specific performance merely for the pur- 
pose of compensating the purchaser in damages, but will leave him to his 
action on the agreement. Some ground for equitable interference will be 
required, as when the contract is by parol and can not be enforced at law, but 
may be by proceedings in equity; or where the vendor has conveyed all his 
property, and a judgment for damages merely would be altogether useless. 


Appeal from Sixth District Court. 
H. M. Drummond and H. M. Boulware, for appellants. 


I. An agreement for valuable consideration to make a will in 
a particular way is valid in law and enforceuble in equity. If the 
contract can not be performed literally and exactly, it will yet be 
performed substantially if it can be done. (Wright v. Tinsley, 
30 Mo. 389; Davidson v. Davidson, 2 Beasley, N. J., 246; 3 
Pars. Cont. 406, and notes e,0, f; 2 Sto. Eq. Jur., § 785; Van 
Dyne v. Vreeland, 3 Stockt., N. J., 370; Maddox v. Rowe, 23 
Ga. 481; Johnson v. Hubbel, 2 Stockt. 332; 20 Ind. 2238; 
Brinker v. Brinker, 7 Barr, 53.) 

II. Respondent, in taking a conveyance from Barnett, with 
knowledge of appellants’ agreement and part performance thereof, 
took in fraud of said agreement and of appellants’ equitable title 
growing out of it, and can not avail himself of the protection of 
the statute of frauds. 
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III. The execution by Barnett of the will in favor of appel- 
lants was a sufficient memorandum in writing to satisfy the 
requirement of the statute. (Brinker v. Brinker, supra; Mad- 
dox v. Rowe, 23 Ga. 484; Bowles v. Woodson, 6 Gratt. 78; 9 
Gratt. 1; 4 Harris & McH. 283 ; 2 P. Wms. 244; 6 Jones’ Eq., 
N. C., 70; 20 Mo. 81; 15 Mo. 365; 10 Mo. 264; 6 Harris & 
J. 529; 1 Gill & J. 227; 2 Gill & J. 1; Connell v. Buckle, 2 
P. Wms. 242.) 

IV. The fifth section of the statute of frauds does not render 
a parol agreement, coming within its operation, void Its effect 
is to take away the right to enforce such agreement by suit. It 
affects the remedy, and not the validity of the agreement. 
(Leroux v. Brown, 12 C. B. 800; 14 Eng. L. & Eq., S. C., 
247; Allen e¢ al. vy. Schuchardt e¢ a/., Am. Law Reg., N. S., 
1, 18, and note; Farrar v. Patton, 20 Mo. 81; 2 Sto. Eq. Jur., 
§ 755.) The performance by appellants of their part of the 
agreement for four years was a sufficient performance of the 
agreement to exempt it, in equity, from the operation of the 
statute. It is well settled that the rendition of service not sus- 
ceptible of accurate measurement in money, is such a part per- 
formance of the contract as to take it out of the operation of the 
statute. Particularly is this the case where the services partake 
of the nature of pretium affectionis. (Rhodes v. Rhodes, 3 
Sandf. Ch. 279; Van Dyne v. Vreeland, 3 Stockt., N. J., 370; 
Davidson v. Davidson, 2 Beasley, N. J., 246; Watson v. Mohan, 
20 Ind. 223; Watkins v. Watkins, 24 Ga. 402; Brinker v. 
Brinker, supra ; 5 Wend. 638; 4 Ves. 720; 3 Atk. 4; 2 Stockt. 
332 ; 8 Ind. 31.) 

V. Plaintiffs are not barred of equitable relief by reason either 
of the subsequent conveyance by Barnett to his co-defendant, or 
by reason of the fact that Barnett was living at the time the suit 
was brought. (a) The agreement, per se, vested in plaintiffs 
an equitable estate in the land ( jus in re), and equity will never 
require a party to abandon this equitable title for an action at 
law for a breach of the contract. (6) A subsequent grantee, 
with notice of a prior agreement to convey either by deed or will, 
takes in fraud of such agreement, and is treated as trustee of the 
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first vendee or contractee. (2 Sto. Eq. Jur., §§ 784, 786, 788, 
789; 1 Sto. Eq. Jur., §§ 382, 395, 396 ; Fortescue v. Hanna, 
19 Ves. 67; Logan v: Weinholt, 7 Bligh, N. 8., 1; Sugd. Law 
of Prop., H. L. C., 106; Randali v. Willis, 5 Ves. 262; 
Patton v. Farrar, 20 Mo. 81, and other Missouri cases above 
cited; Johnson v. Hubbell, 2 Stockt. 882; Van Dyne v. Vree- 
land, 3 Stockt. 370.) (c) This proceeding is in the nature of a 
proceeding zm rem to declare and enforce a trust as against the 
subsequent grantee with notice. Neither the existence of this 
trust nor the right to enforce it in equity is dependent upon the 
death of Barnett. The trust sprang up when the subsequent 
deed was received, and the right to enforce it,arose when the 
trust itself came into existence. A right of action either against 
Barnett or his grantee to enforce the agreement in this case, as 
in all other cases either in law or equity, sprang up when a breach 
of the agreement occurred ; and the execution of the subsequent 
deed was a breach of the agreement. (Davidson v. Davidson, 
supra; Van Dyne v. Vreeland, supra.) The fact that this 
agreement was by parol, but so far performed as in equity to be 
exempted from the operation of the statute of frauds, is of itself 
a sufficient ground of equitable relief; for otherwise the party 
would be utterly without remedy, inasmuch as an action at law 
for damages for its breach is absolutely barred by statute. (Lee 
v. Howe, 27 Mo. 523; 2 Sto. Eq. Jur., § 798; Pembroke v. . 
Thorpe, 8 Swanst. 437, n.; Kirk v. Bromley Union, 2 Phill. 648.) 





Anderson, Lipscomb § Redd, for respondents. 


I.. If Morgan L. Barnett did, in point of fact, as alleged, 
promise to devise the lands to plaintiff by will, there is no note 
or memorandum of such contract, in writing, signed by him; and 
such promise is void under the statute. of frauds. ,(See R. C. 
1855, p. 807, § 5; Whaley v. Bagenal, 6 Brown’s Parl. Cas. 45 ; 
Moore v. Edwards, 4 Ves. 22-3 ; Cooth v. Jackson, 6 Ves. 38-40. ) 

II. The furnishing of Barnett and wife with a home from 
1863 to 1867 is not such part performance as will take the case 
out of the operation of the statute of frauds. For such service 
rendered, plaintiffs have a direct and adequate remedy by action 
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at law. (Moore v. Edwards, supra ; Clinan v. Cooke, 1 Sch. 
& Lef. 40; Hollis v. Whiting, 1 Vern. 151.) 

III. The contract between plaintiffs and Barnett, as set out in 
the first count, was verbal, and has not in all its terms and stipu- 
lations been clearly proved ; and a court of equity will not, under 
such circumstances, grant specific performance, even in a case 
where there has been part performance, but will leave the party 
to his remedy at law. (2 Sto. Eq., §§ 764-7; Emery v. Wase, 
5 Ves. 846.) 

IV. It was not in the power of Barnett to perform the con- 
tract, viz: convey by will at the time this action was brought 
(because he had previously conveyed by deed); and plaintiff 
instituted this suit with full knowledge of the fact. In such case 
specific performance will not be decreed. (McQueen v. Chou- 
teau’s Heirs, 20 Mo. 222; Hatch v. Cobb, 4 Johns. Ch. 560; 
Hempshall v. Stone, 5 Johns. Ch. 195.) This rule is recited 
and recognized in the case of Wright v. Tinsley, 30 Mo. 399, 
cited by plaintiffs; but in that case the promise being that he 
would leave by will a share of his estate, and the promisee being 
dead and his estate in a course of distribution, the court could 
substantially execute the contract by decreeing plaintiffs a share 
in making distribution. 

V. The specific distribution of the contract relied on in this 
case involves an impossibility. By the terms of the contract the 
~ title is to be conveyed by will. No title can pass by will in the 
lifetime of the testator. Hence, by the terms of the contract, 
plaintiff was not to have the land until Barnett’s death. The 
court can not compel Barnett to make a will. If made on com- 
pulsion it would not be his will. If made voluntarily, the court 
can not deprive him of the power of revocation. If made volun- 
tarily and permitted to.stand unrevoked to the time of Barnett’s 
death, it would not vest in plaintiff any title to the lands in dis- 
pute, because he conveyed all his title by deed in his lifetime. | 
The case of Wright v. Tinsley is clearly distinguishable from the 
case at bar. In that case there had been no conveyance of the 
subject-matter of the contract. The time fixed by the terms of 
the contract when the plaintiff should have the property, had 
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arrived; the promisor was dead, and his estate about to be 
distributed. 

VI. Specific execution will not be granted in any case where, 
from the nature of the contract, the remedy is not and can not 
be mutual. 


Buss, Judge, delivered the opinion of the court. 


This is a petition for the specific performance, or for compen- 
sation for its breach, of a contract to make a will in favor of 
plaintiff. The plaintiff, Mrs. Gupton, is a daughter, by a former 
marriage, of Celia Barnett, wife of Morgan L. Barnett, both 
defendants ; and the petition alleges that said Morgan L. Barnett, 
being himself childless, seventy-three years of age, and very 
infirm, applied to the plaintiffs to take him and his wife to their 
home, and take care of them during their lives, and, in consid- 
eration, agreed to devise and bequeath to them the land in con- 
troversy ; that plaintiffs accepted the proposition, and in the fall 
of 1862 took defendants, Morgan and Celia Barnett, into their 
house, who became members of the family and were kindly and 
faithfully cared for by the plaintiffs, who are still ready to keep 
them in comfort and happiness during their lives ; that, in pursu- 
ance of said agreement, the said Morgan, in 1865, destroyed an 
old will, and made a new one devising and bequeathing to peti- 
tioners all his property ; that the possession of the farm in con- 
troversy was given up to plaintiff, Arrington, who made improve- 
ments upon it, rented it out, and paid the taxes. The petition 
further shows that on the 10th day of August, 1867, the said 
Morgan L. Barnett, in violation of his agreement, without con- 
sideration, and with full knowledge by the parties of all the facts, 
conveyed the principal part of his said farm to said A. Madison 
Gupton, and the remainder to his wife, the said Celia, who have 
taken possession of the same. The petition closed with several 
specific prayers and with a prayer for general relief. 

The answers deny any agreement to make a will, though they 
admit that the will was made, and also admit that it was the inten- 
tion of the testator to dispose of his property according to its pro- 
visions, until diverted therefrom by ill-treatment. They also 
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show that the consideration of the conveyance to A. Madison 
Gupton was the support and maintenance of Barnett and wife 
during their lives. 

There is some conflict in the testimony upon a few points, but 
certain facts are clearly established. At the time Mr. and Mrs. 
Barnett came to live with complainants, Mr. B. was in failing 
health, and his servants having left him, he was unable longer 
to work his farm. A room in the house and its furniture were 
given up to them; when he was able he came to the common 
table, and at other times his meals were taken to his room. The 
universal testimony is that both were treated with kindness and 
consideration, and were happy and contented until some difficul- 
ties arose between the parties. Mr. Barnett was a large man, 
had had one leg broken a few years before, from the effects of 
which he never recovered ; was in general bad health, and needed 
much attention, while Mrs. Barnett was active and in good health. 
It also is shown that both of them possessed bad tempers; that 
Mr. B. was in the habit, when out of humor, of saying very sharp 
things, and that Mrs. B. was also excitable. In 1865 Mr. B. 
had a paralytic stroke, which quite disabled him and increased 
his irritability. On the other hand, as all the witnesses testify, 
Mr. Gupton, the plaintiff, possessed an unusually even temper ; 
he never responded to Mr. Barnett’s reproaches in an angry 
manner, but would either undertake to explain matters or say 
nothing. The only evidence of ill treatment is contained in the 
testimony of Mr. Barnett, who says that about two years after 
they went to live with Mr. Gupton he became sullen* and would 
not come into the room for along time. He (Barnett) had com- 
plained of Gupton’s getting men who owed him (Barnett) money 
to work it out for him. He collected $9 of one man and $10 of 
another in that way, and said that he called on him to pay him, 
and he came into his room with witnesses and paid him $20. 
The next time he came in was three months afterward, and he 
(Barnett) asked him why he brought witnesses when he paid him 
the $20. He said, ‘‘I never come in but you annoy me,” and 
slapped his hat down on the floor, and left with Mr. Sharp. He 
seemed angry. He says afterward that ‘‘they failed to treat 
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me as they had promised. I could live with them no longer in 
consequence of their conduct to me,” etc. On cross-examina- 
tion he says: ‘I found it morally impossible to live with them, 
and would have left before I did if I could have walked. The 
treatment of Arrington Gupton, plaintiff, was generally kind, 
except when he was sullen or refused or neglected to come into my 
room; and that of plaintiff, Melvina, was kind and affectionate 
for the first fifteen or eighteen months ; and after that, and until I 
left there, she only occasionally visited my room ; and at one time 
she told me I must leave the house. The other members of the 
family were uniformly kind and affectionate to me. I was then, 
as now, entirely unable to help myself either in or out of my bed, 
and toward the last of my stay at plaintiffs’ I was usually attended 
by my wife and a negro woman sent there by Stephen Gupton ; 
and the day before I left they drove’her away; was bountifully 
supplied with food,” etc. The family physician, who drew the 
will in 1865, after the stroke of paralysis, but left the neighbor- 
hood soon after, is very emphatic in his testimony as to the kind 
treatment Barnett always received. Mr. Sharp, a near neighbor, 
who was in very frequently and was cognizant of the difficulties 
between the parties, says they sprang up about a year before 
Barnett left, and in 1867 he was sent for to help make peace ; 
that ‘‘ there seemed to be a difficulty between Mrs. Barnett and 
her daughter, and the men were brought into it. Mr. Barnett 
complained that Mr. Gupton had paid his debts with his (Bar- 
nett’s) money—had defrauded him; also, that he (Barnett) 
had a note on one Birch, and that Birch had threshed wheat for 
Gupton, who had paid him with said note. Mr. Gupton said he 
had been authorized to collect the note in that way. Mr. Barnett 
said Gupton had sold a mule of his, and had not paid him. Mr. 
G. said he intended to pay for the mule and note. Mr. Barnett 
was very sarcastic and cutting; Mr. Gupton was respectful and 
kind; he made no response to Mr. Barnett’s severe language,” 
etc. After that, witness was there again, and Barnett complained 
to Gupton that he had brought witnesses to his paying him money, 
but Gupton told him it was not for that purpose, but to convince 
him that he (Barnett) had been mistaken in some matters. The 











ST. LOUIS. 


Gupton et al. v. Gupton et al. 


44 











witness testifies at considerable length to their interviews, but no 
instance of ill or disrespectful treatment on the part of Gupton 
occurs. Mr. Davis, a school-teacher, boarded in the family in 
the spring of 1866 ; speaks of Barnett’s helpless condition ; says 
that he was well provided for, was contented and happy, and 
everything was harmonious. Mr. Garner, a relative of defend- 
ant (Barnett) by ‘marriage, visited them in August, 1866 ; found 
them contented and happy, and Mr. B. told him he had given Mr. 
Gupton his farm; that ‘‘ he had got to the right place, with his 
children, where he was cared for as he wished to be, and that he © 
expected to live there the balance of his days.” Mr. David, a 
friend of the families, testified that Barnett seemed contented 
early in the spring of 1867, but in April trouble grew up from 
an attempt to convey the property to one Turner; says he was at 
the house, and that a dispute had sprung up between Mrs. Bar- 
nett and her daughter, growing out of a report that they were 
giving the farm to Mr. Turner and had destroyed the will ; but 
this matter was settled. ° 
I have thus noticed, and as briefly as possible, the evidence in 
relation to that most material part of the case, the treatment of 
Mr. Barnett. The only evidence of anything but the greatest 
consideration and kindness is contained in Mr. Barnett’s testi- 
mony, and the record shows that in several other matters his 
memory was quite infirm. In the execution of contracts of this 
kind, great patience with the infirmities of age is imperatively 
_ required. It is necessarily a part of the contract that he who 
assumes such cares shall seek to smooth the path of declining 
years. The property conveyed is not only a consideration for 
| food, medicine, and clothing, but for good temper, forbearance, 
| and an honest effort to please. There is a vast difference in the 
| temper of men on the down-hill of life. Some show the bright- 
| ness and serenity of the clear evening sky, while many, as reason 
|| grows dim, seem given up to petty jealousies and passions. The 
| | former condition may be hoped for, yet the latter may be expected ; 
and those who undertake the care of the old for the accumula- 
tions, little or great, of their former industry, must be held to 
, undertake something more than the duties of the keeper of a 
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boarding-house. While enforcing this obligation upon those who /, 
stand in the relation of the present plaintiffs, we should remem- | | 
ber that contracts are mutual, and that the delicate character of | 
this class of agreements all the more entitles him who has fuith- 
fully furnished the service and care, to his stipulated reward. It | 
is hard to measure their price in money; for who can say how / 
much it is worth to meet and manfully bear the caprices of | 
unreasoning and fretful age? 

From a careful examination of all the evidence bearing upon 
this part of the case, I cannot-find that the plaintiffs failed in 
living up to the spirit of their agreement. It does not appear 
that any discontent had arisen in the mind of Mr. Barnett until 
the latter half of the fourth year of his residence with them, and 
we have seen how trifling were the first causes. An old man, 
nearly eighty, struck with paralysis, unable to walk, who, as he 
says, had recently given hundreds of dollars to the plaintiff and 
his family, who had made his will, leaving them everything, 
became excited about the collection of a few dollars by the one 
who was soon to receive everything; and when he paid him, while 
others were present, charges him, the next time he calls upon him, 
in a sarcastic and cutting manner, with bringing in witnesses to 
see it paid. It-is manifest that the whole trouble was in the 
excited mind of Mr. Barnett, but how the feeling arose and 
increased does not appear from any direct testimony. It could 
not have sprung from Gupton and wife absenting themselves 
from his room, as he charges them both with doing, because it 
was the cause’of and not the effect of their being less familiar, 
and because, from the whole testimony, it is clear that his recol- 
lection of time, as well as events, is not to be relied on. A fact 
or two, however, throws a little light upon the matter. Defend- 
ant, A. Madison Gupton, is a nephew of plaintiff and was a 
frequent visitor at his house. In April it is shown that he asked 
Mr. Barnett to let him have his farm, and he would take care 
of him. Nothing further appears except that about the first of 
August, while the plaintiffs were away from home for some ten 
days, this Madison brings a magistrate to Mr. Gupton to acknowl- 
edge the deeds, and then the whole matter was closed up. This 
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man, a frequenter at the house, his eye on the farm from the 
beginning of the troubles, his final success in obtaining the prop- 
erty — put these facts together, and may we not conjecture that 
he at least was not indifferent to the continuance of the difficulties 
that were about to prove so fruitful to him ? 

That an agreement to dispose of property by will in a particular 
way, if made on a sufficient consideration, is valid and binding, 
is settled in this State by Wright v. Tinsley, 30 Mo. 889, where 
the subjéct is considered at length and the authorities reviewed. 

The statute of frauds is set up as a defense, inasmuch as the 
original agreement was not made in writing. But this defense 
will not avail for the obvious reason that the contract was ina 
great measure performed by both parties. The plaintiffs took 
Mr. and Mrs. Barnett to their house and provided for them until 
they left. The possession of the farm was also surrendered and 
the will was executed according to the terms of the contract. 
Nothing remained to be done by either party except the continued 
support of the makers of the will, which is tendered by the plain- 
tiffs. Such partial performance has always been held to take the 
case out of the statute. (20 Mo. 84; 45 Mo. 288 ; Sugd. Vend, 
ch. 8, § 7, and cases cited in notes; 2 Sto. Eq., § 759 e¢ seg.) 
Contracts like the one under consideration have been before the 
courts, and have uniformly been held to be valid when partially 
performed, and when the refusal to complete them would work a 
fraud upon the other party. In Brinker v. Brinker, 7 Penn. St. 
53, such an agreement was sustained, not because possession of 
the property was delivered, but because the will was executed 
according to the terms of the agreement. 

The cases of Van Dyne v. Vreeland, 3 Stockt., N. J., 370, and 
Davidson v. Davidson, 2 Beasley, N. J., 8. C., were both very 
similar to the present, and the verbal promises of the owners of 
the property were enforced for the reason that the services and 
support contracted for had been rendered. ; 

Defendants claim that the plaintiff is entitled to no relief in 
this action for the further reason that Barnett, by his deed to 
Madison Gupton, has put it out of his power to dispose of his 
property by will; that in any event the contract can not be fully 























OCTOBER TERM, 1870. 47 





Gupton et al. v. Gupton et al. 





executed until the death of Barnett, and hence his only remedy is 
by a suit for damages for a breach of the agreement. In sup- 
port of this claim reliance is had upon McQueen v. Chouteau’s 
Heirs, 20 Mo. 222, and upon Hatch v. Cobb, 4 Johns. Ch. 559, 
and Kempshall v.-Stone, 5 Johns. 198, cited in that case. Me- 
Queen v. Chouteau’s Heirs was a bill for specific performance 
founded upon a contract to sell, and the vendor had conveyed the 
property to a third person after having offered to fulfill. Upon 
this point the judge remarked that, in cases similar to this, courts 
of equity have refused to decree a specific performance of the 
contract, and have refused to entertain the bill for the purpose of 
compensating the complainant in damages, but have left him to 
his action at law on the agreement. The court, it will be seen, 
adopts no general rule, and the cases referred to are entirely con- 
sistent with the plaintiffs’ equity, even if specific performance 
could not be decreed. 

Hatch v. Cobb was a case where the purchaser of land by 
contract had neglected to pay, and, after its conveyance by his 
vendor, filed his bill. The court decided that specific perform- 
ance could not be decreed, that the complainant was not entitled 
to compensation in equity, and remitted him to his suit upon his 
covenant for damages if he was entitled to any. The court, how- 
ever, admits that, in a special case, a bill for damages might be 
sustained ; and, in referring to Phillips v. Thompson, 1 Johns. 
Ch. 131, where the bill was retained in order to afford compen- 
sation, says that the court made out a case of very clear equity 
for relief, and the remedy was precarious at law. The bill was 
dismissed in Kempshall v. Stone because ‘‘ the remedy was clear 
and perfect at law by an action upon the covenant,” the defend- 
ant having conveyed the land to a third person, for good consid- 
eration, without notice. 

The doctrine of these cases is simply this: that when the vendor 
of land by contract conveys the property contracted to be sold 
to a third person, in such a manner that the land can not be 
reached, the court will not entertain a petition in equity for a 
specific performance merely for the purpose of compensating the 
purchaser in damages, but will leave him to his action upon the 
agreement. Some ground for equitable interference will be 
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required, and in the case at bar there is abundant ground, even 
if the contract could not be specifically enforced. First, it isa 
parol contract, which can not be sued on at law, but which equity 
will enforce under the circumstances heretofore indicated. Sec- 
ond, Barnett has conveyed to Madison Gupton all his property, 
and a judgment for damages merely would be altogether useless. 
It must be made to fasten upon some property which can only 
be reached in equity, not by a creditor’s bill, but as being sub- 
ject to the plaintiffs’ claim by the terms of the contract, or he is 
wholly without remedy. Third, the case made by the petition is 
altogether and throughout equitable; and having thus obtained 
jurisdiction, the court will give the plaintiffs any relief to which 
they are entitled. 

A. Madison Gupton took with full notice, and in fraud of 
complainant’s rights, and it is not in his power to remit us to a 
money demand. It would be a mockery, as well as a bounty to 
an unwarrantable interference by strangers in a case like the 
present, to say that the plaintiff is entitled to only a money judg- 
ment; and our courts have gone as far as any other in giving 
effectual relief. (Wright v. Tinsley, supra; Lee v. Hare, 27 
Mo. 521.) 

We feel some embarrassment in deciding what order or decree 
should be rendered in the premises, though we are partially 
relieved by the suggestion that Barnett has died since the trial 
below. 

It should be the first and paramount duty of_the court to see 
that the property in dispute is used for the support and mainte- 
nance of its beneficiaries, and to promote, as far as practicable, 
their comfort and happiness. But, in doing this, we must also 
remember that this is a contract binding and obligatory upon the 
parties, and not subject to overthrow by mere caprice ; otherwise 
it might be found to be very difficult for the aged and infirm, with 
moderate means, to make provision for their permanent support. 

Davidson v. Davidson, supra, was a case very much like the 
one at bar. A younger son had worked many years upon the 
farm for the support of his parents, under a verbal understanding 
that it was to be devised to him. A will was made, but the 
parents, having quarreled with their son’s wife, turned them off 
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the place and conveyed the property to his elder brothers upon 
the consideration of their support. The court decreed that, upon 
performance or offer of performance of the contract, on his part, 
the complainant will be entitled to the farm upon the death of the 
father ; that the deed to his brothers be set aside as fraudulent, 
and that they be restrained from alienating or encumbering the 
land. But, inasmuch as the father was still living, the court 
declined to make any present decree for specific performance. 

In Van Dyne v. Vreeland, supra, under circumstances some- 
what similar, a decree was rendered that the strangers to whom 
the property had been conveyed should be declared ‘‘ trustees, to 
hold the property during the life of Vreeland and wife (the benefi- 
ciaries) for their benefit, and after the death of the one that 
survives, to convey the property to the complainant.” 

The case at bar should be remanded to the Circuit Court, and 
as the death of defendant Barnett has been suggested upon the 
records of this court, and his representatives made parties, the 
case is ready for final action in that court. Defendant, A. Madi- 
son Gupton, has had the care and charge of Mr. and Mrs. Barnett 
since August, 1867, and has also made improvements of perma- 
nent value upon the farm. An account should be taken, crediting 
him with the value of such improvements and a reasonable com- 
pensation for such care and charge, and charging him with the 
rent of the farm, and, upon payment to him of any balance that 
may be found to be his due, he should be decreed to convey the 
property in dispute to the plaintiffs. The care and maintenance 
of Mrs. Barnett during her life must be carefully secured. It is 
hoped that the natural feelings between the mother and daughter 
will have returned, and that she will return to the family of plain- 
tiffs, and be willing to convey to them the forty acres given her 
at the time of leaving them. If not, she should be decreed to 
hold the same in trust, for her own use during her life, remain- 
der in fee to complainants or their heirs, at her death. 

The judgments of the courts below are reversed and the cause 
remanded, with directions to proceed as herein indicated. The 
other judges concur. 
4— VOL. XLVI. 
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Ricwarp J. Lockxwoop e¢ al., Respondents, v. THz ATLANTIC 
Mourvat Insurance Company, Appellant. 


1. Practice, civil — Evidence —Verdict — New trial.— Trial courts, if they 
believe that injustice has been done by'the verdict, may grant a new trial, 
although they would not be justified in taking the issue from the jury, and 
although the appellate court could not in such cases interfere. 

2. Insurance companies, actions against —Vexatious delay, proof of —Jury— 
Verdict.—In actions against insurance companies, under chapter 90, section 
1, Gen. Stat. 1865, direct and explicit proof that the delay or refusal of pay- 
ment was vexatious, is not required, but the jury must form their conclusions 
from all the facts and circumstances of the case. 

8. Insurance — Freight list —Total loss — Profits — Measure of damages. — 
On an open policy of insurance the insurable interest in freight to be trans- 
ported is not the net amount after deducting expenses, but the gross amount 
to be received according to the bills of lading or charter-party. And in an 
action on such a policy to recover the insurance money on a freight list, where 
the boat was a total loss, the estimated expense of carrying the goods from 
the place of loss to the point to which the goods were shipped should not be 
deducted from the amount claimed. It is immaterial what further expenses 
would have accrued, what would have been the profits, or whether any, or 
what amount the assured would have received for freight if the voyage 
had not been broken up. The valuation on the freight fixes the liability 
of the company. 


Appeal from St. Louis Circuit Court. 


G. P. Strong, for appellant. 


I. The measure of damages established by the fifth instruction 
is erroneous and the damages are exeessive. 

If. The contract of insurance is a contract of indemnity. If 
entitled to recover at all, the assured is only entitled to recover 
what he has lost by the peril insured against. (1 Phill. Ins. 
1,§1; éd. 5, § 5; td. 185, § 827; 2 Phill. Ins. 47, § 1238; 
McGregor v. Ins. Co. of Pennsylvania, 1 Wash. C. C. 39.) 


Rankin § Hayden, for respondents. 


id 
I. The insurance in this case was on freight—not, as the 
defendant supposes, on profits. Profits may be insured, but this 
is not such an insurance. 





OCTOBER TERM, 1870. 51 


Lockwood et al. v. The Atlantic Mutual Ins. Co. 








II. The policy is a valued policy, and the defendant can not 
repudiate his own agreement, no fraud being pretended as to the 
amount. (See Lockwood v. Sangamo Ins. Co., 46 Mo. 71.) 


Buss, Judge, delivered the opinion of the court. 


This is an action upon a policy of insurance upon the freight 
list of the steamer Bridgeport, bound for the upper Missouri, and 
substantially the same facts are embodied in the record as were 
shown in Lockwood v. Sangamo Ins. Co., 46 Mo. 71. The 
ease was tried by jury, and the plaintiffs recovered judgment. 
One of the instructions complained of is the same, adapted to a 
freight-list insurance, as the one first considered in said case, and 
the present criticism raises no new point. It seems rather verbal 
than substantial. 

The jury were also instructed that if they believed the defend- 
ant vexatiously refused to pay the loss, they might add to the 
amount of the policy and interest a further allowance of not 
exceeding ten per cent. The jury found the issues in favor of 
the plaintiffs, and assessed the ten per cent. penalty. On motion 
for a new trial, the court informed the plaintiffs’ counsel that it 
would ‘be granted unless tne penalty was remitted, which was 
thereupon done, and the motion was overruled, thus indicating 
the opinion of the trial court that the evidence warranted a finding 
for the amount insured, but not for the additional ten per cent. 
The defendant’s counsel now object to the instruction, upon the 
ground that there was no evidence tending to prove the vexatious 
refusal, and that the defense was prejudiced in the minds of the 
jury by giving it. We can not say that there was no evidence 
tending to prove such refusal, though we agree with the trial 
judge that it was not proved, and have no doubt the defense was 
made in good faith. ‘Trial courts, in reviewing verdicts, are not 
subject to the same rules that govern appellate courts. They 
may weigh the evidence, and, if they think injustice has been 
done, grant a new trial, in cases where they would not be justi- 
fied in taking an issue from the jury, and where appellate courts 
should not interfere. It does not follow, because the court 
thought, under the evidence, that the penalty should not have 











ST. LOUIS. 


Lockwood et al. v. The Atlantic Mutual Ins. Co. 








been imposed, that the law authorizing it should have been with- 
held from the jury. It was their province to say whether there 
bad been a vexatious refusal or not, and, if there was evidence 
tending to show it, it became the duty of the court to leave the 
question to them, with the right to review the finding. , The right 
to dictate it in advance does not hence follow. In Brown v. Rail- 
way P. Ins. Co., 45 Mo. 221, the court held that direct and 
explicit proof that the delay or refusal was vexatious, is not 
required, but that the jury must form their conclusions from all 
the facts and circumstances of the case. All these facts and cir- 
cumstances must be submitted with reference to this question, as 
well as to the main one. Had the defendant requested it, the 
court would doubtless have given fuller instructions upon the 
point, and told the jury that the refusal, to be vexatious, must 
be without reasonable cause; but no explanation was requested, 
and there was no error in the instruction as given. 

The freight list was insured for $6,000 at a valuation. The 
boat was a total loss; no opportunity was had to forward the 
goods to their destination, and no freight was earned. The judg- 
ment was for the $6,000 and interest, and counsel now claim that 
it was greatly too large; that the estimated expense of carrying 
the goods from the place of loss to the point to which they were 
shipped should be deducted, thus giving to the insured only the 
amount he was to receive, less the expenses not yet accrued. This 
claim utterly confounds the distinction between an insurance upon 
a freight list and one upon profits. They are distinct subjects of 
insurance, and the argument of counsel applies exclusively to the 
latter. Freights are insurable without reference to profits, and 
the insured, if prevented by the perils insured against from deliv- 
ering the cargo, may receive the valuation in the policy without’ 
reference to the profit that would have been made, or even the 
amount that would have been received for the transportation had 
the voyage been accomplished. (1 Pars. Mar. Ins. 275; Phill. Ins., 
§§ 1205, 1207.) On an open policy the insurable interest is not 
the net amount of freight after deducting expenses, but the gross’ 
amount to be received according to the bills of lading or the 
charter-party. (Phill. Ins., § 1238.) In such a policy it would 
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be necessary for the insured to show the goods on board and the 
amount he was to receive for their transportation. But when the 
parties themselves, by their contract of insurance, have fixed the 
sum the insurer is to pay in case the insured shall be unable 
to earn his freight, and the premium is paid upon such sum, 
they must, in the absence of fraud, be governed by the contract. 
A case of some note is reported in 15 Mass. 341 (Coolidge v. 
Gloucester Ins. Co.), where the freight from Amsterdam to 
Philadelphia was valued at $3,000, when the freight actually 
earned was only $1,028. In consequence of perils upon the 
English coast the vessel was abandoned to the underwriters, who 
caused the property to be delivered, and received the freight. 
Upon the subject of over-valuation the court remarks: ‘‘ The 
facts agreed prove that the freight was greatly over-valued, and 
it is contended that the policy is to be opened. Over-valuation 
is not conclusive evidence that the policy was with a view to 
guming or wagering. It does not appear that when this policy 
was subscribed the plaintiffs knew the quantity of goods which 
the ship was to take on board at Amsterdam, or the price which 
was to be paid for their transportation to Philadelphia. In this 
state of uncertainty the parties agree that it shall be valued at a 
sum which eventually proves to be three times the value of the 
carriage of the goods. But we do not perceive that the estimate 
wus unfairly made. The defendants were willing to take the 
premium upon that amount, and we do not feel at liberty to dis- 
regard the agreement which was made by the parties to prevent 
litigation and upon good consideration.” 

It does not matter, then, under this policy, what further 
expenses would have accrued—what would have been the profits, 
or whether any—or what amount the insured would have received 
for the freight if the voyage had not been broken up. The valu- 
ation fixes the liability of defendant, and was so intended. 

The judgment is affirmed. Judge Currier concurs; Judge 
Wagner absent. 














ST. LOUIS. 





Sims v. State Ins. Co. of Hannibal. 





1, 


tv 
; 


Tuomas B. Sms, Respondent, v. State Insurance Company 


or HannipaL, Mo., Appellant. 


Insurance, fire — Policy —Certifioate of loss, sworn to by agent, when suffi- 
cient.— It is the undoubted duty of one insured by a fire insurance company 
to furnish a sworn certificate of loss, where required to by the terms of the 
policy; and the performance of such a duty is a condition precedent to his 
recovery. And although ordinarily it would be a fatal objection to the cer- 
tificate that it was sworn to by the agent, and not by the insured, yet proof 
and certificate made by an agent with whom the company had all their deal- 
ings, who was in sole possession of the property insured, and who alone knew 
the facts necessary to be embodied in the paper — who, in fact, was, as it were, 
insured as agent — is a compliance with the policy. 

Even were a certificate so sworn to bad, the defect would be held to be 
waived where the company received the certificate, made no objection to it 
on that account till the case came on for trial, and long after the thirty days 
within which the certificate was to be furnished had expired, and, when pay- 
ment was refused, placed the refusal on other grounds. 

Insurance, fire — Premium note — Forfeiture for non-payment at maturity, 
how treated.—While the law does not forbid, it certainly will not favor, but 
will rather lean against, forfeiture of a fire insurance policy for want of 
promptness in paying a premium note. 

Insurance, fire— Premium note— Non-payment — Forfeiture — Acceptance 
of proposal —Waiver.— On the third day after the maturity of a premium 
note given on a fire insurance policy, the maker, not knowing how much 
would be actually due the company, wrote them a letter proposing to pay, 
and asking for a statement of the amount. The company at once applied 
upon the note the amount in their hands, and directed him to remit the bal- 
ance, which he did by the first mail. Held, that the acceptance by the com- 
pany of his proposal to pay was a complete waiver of the forfeiture arising 
from the non-payment of the note at maturity, and that they were liable on 
the policy when the property was burned after such acceptance, although 
before the remittance was forwarded. 

Insurance, fire — Misrepresentation— Warranty, breach of — Business of 
insured — Incidents of, supposed to be known to insurer. —In suit on a fire 
insurance policy, where it appeared that the insured, in his application for 
insurance, stated that the purpose for which the building to be insured 
was used was “ tobacco-pressing; no manufacturing;” and that, in fact, he 
used an addition to the main building for manufacturing hogsheads for the 
tobacco, the representation would not necessarily be such a concealment of 
the uses of the building as to constitute a breach of warranty which would 
vitiate the policy. Officers of an insurance company are supposed to know 
all the incidents of the business of the insured, and if there is any branch of 
it considered extra-hazardous, and which they are unwilling to cover by their 
contract, it should be specially provided against. Whether the preparation 
of the hagsheads was such an incident to the business as to be included in it, 
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was a question of fact, and, if fairly presented to the jury, need not be 
reconsidered in this court. 

In such suit the jury should be instructed to determine whether it is so gen- 
erally customary for those engaged in the business of tobacco-pressing to 
prepare their own hogsheads, and in the building where the business is 
conducted, that such a preparation can properly be called an incident 
to the business, 


ippeal from Sixth District Court. 


Asper § Pollard, 4. W. Lamb, and Lakeman § Brown, 
for appellant. 


I. A certificate of loss sworn to by the insured himself is a 
condition precedent, and must be complied with before a recovery 
can be had on the policy. (Mann v. Harvey, 8 Exch. 819 ; Nor- 
ton v. The R. & 8. M. Co., 8 Cow. 645; Ang. Ins., § 226; 
Noonan v. Hartford Ins. Co., 21 Mo. 81; 2 Pet. 25; 10 Pet. 
507; Wallingford v. Home Mut. Ins. Co., 80 Mo. 46; 83 Kent’s 
Com. 376, and authorities cited; Leadbetter v. Ins. Co., 13 Me. 
265; Ang. Ins., §§ 225, 227; Aitna Ins. Co. v. Tyler, 16 
Wend. 385; Chouquette v. Barada, 28 Mo. 491; Farrar v. 
David, 33 Mo. 482.) 

II. It is the province of the jury to find a waiver from the 
facts. But our courts have not carried the doctrine of waiver as 
far as did the Supreme Court of the United States and in the 
State of New York. (See St. Louis Ins. Co. v. Kyle, 11 Mo. 
291; Phillips v. Protective Ins. Co., 14 Mo. 220; Noonan v. 
Hartford Ins. Co., supra; Newmarks vy. London Ins. Co., 30 
Mo. 160; O’Neil v. Buffalo Ins. Co., 2 Comst. 122; Roumage 
y. Ins. Co., 1 Green, N. J., 110.) 

III. A waiver of defects is not in law a waiver of substance. 
It is no proof at all if not made by the assured. The only man 
to make the proofs was the owner of the goods. He knew 
what interest he had in them, and was the only one who did. He 
agreed to give this proof, and the insurers had a right to have 
this; and until such a proof was filed, signed and sworn to by 
the insured, there was nothing to waive. (St. Louis Ins. Co. v. 
Kyle, supra; Ellis on Ins. 14; 3 Kent’s Com. 376, and author- 
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ities cited; Dawes v. N. R. Ins. Co., 7 Cow. 462; Bumstead v. 
Dividend Mut. Ins. Co., 12 N. ¥. 81; Roumage v. Ins. Co., 
supra. ) 

IV. The court erred as to the admission of the testimony to 
prove that making hogsheads in the building was an incident to 
the business of tobacco-pressing, and erred in refusing to permit 
testimony showing increase of risk caused by making hogsheads 
in the building. There could have been no general custom known 
to the insured that such work was incident to the business. (Ang. 
Ins., §§ 20-8 ; Brown v. Oattaraugus Ins. Co., 18 N. Y. 385.) 

V. The representation as to occupancy was a warranty, and 
false, and therefore avoided the policy. The defense was fully 
made out, and the jury must have found for the defendant but 
for the charge of the court and the refusal to put the case to the 
jury as asked for by the defendants. (Ang. Ins., § 147, and 
note 2; zd., §§ 159-62; éd., § 169, note 3; Leohner v. Home 
Ins. Co., 17 Mo. 255; Jennings v. Chenango Ins. Co. , 2 Denio, 75; 
Deitz v. St. Louis Mut. Ins. Co., 38 Mo. 85; Hutchinson v. The 
Western Ins. Co., 21 Mo. 97; Woolmer v. Minlman, 3 Burr. 1419 ; 
Tesson v. Atlantic Ins. Co., 40 Mo. 83; Keen v. 8S. St. Louis 
Ins. Co., 40 Mo. 19; Chase v. Hamilton Ins. Co., 20 N. Y. 385; 
3 Abb. Dig. 416; Wood v. Hartford Ins. Co., 18 Conn. 523.) 
The instructions given on this point did not put the case to the 
jury fairly. Under them the jury had no opportunity to investi- 
gate whether, under the testimony, there was such manufacturing, 
or any manufacturing, of hogsheads or anything else in the 
building, which would avoid the policy. 


G.W. Shields, Green § Porter, and Wilson, for respondent. 


I. The objection by defendant to the admissibility of the proof 
of loss itself was properly overruled: 1. Because the policy, in 
its condition, and the by-laws of the company, article 8, both 
recognize the validity of an agent’s act in procuring insurance, 
etc. 2. If such construction was admitted, no person could 
insure any property over which he had not personal supervi- 
sion, and with the destruction of which he was not thoroughly 
acquainted in all its details, which proposition would prevent any 
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business being carried on by an agent. 8. If it should be the 
opinion of the court that the paper itself was defective, it was 
still admissible to show a compliance with the policy, as the 
defendants waived the defect by their conduct in receiving the 
same and not returning it to the assured and pointing out its 
defect ; and further, by putting their refusal to pay on other 
grounds than such defect in said proofs, they waived the right 
to insist on such defect in bar of recovery. (Ayres v. Hartford 
Ins. Co., 17 Iowa, 176, 196; Bonner v. Home Ins. Co., 13 Wis. 
686 ; Newmarks v. Liverpool, ete., 30 Mo. 160-4; Phillips v. 
Protective Ins. Co., 14 Mo. 220-35; Warner v. Peoria M. & F. 
Ins. Co., 14 Wis. 323; 25 Wend. 382; 26 Ill. 365; 3 Comst. 
128; 25 Ill. 470; 43 Barb. 351; Hosmer v. Protective Ins. Co., 
2 Ohio St. 452-76.) And this may be proved under an averment 
of performance of the condition. (11 Mo. 278; 44 Penn. St. 
259.) 4. Objection was made by plaintiff’s counsel to the 
answering by experts (insurance agents) of this question: ‘‘ If 
tobacco hogsheads were manufactured or set up in the building, 
what would be the increase of risk?” and to the defendant’s 
showing, by experts, that the manufacturing and setting up of 
hogsheads, as described in the testimony of John F. Colvert, 
created an increase of the risk on the property insured. The 
court properly sustained the objection to the introduction of such 
testimony. (Newmarks v. Liverpool, etc., 80 Mo. 165; Pro- 
tective Ins. Co. v. Hosmer, 2 Ohio St. 452; 45 Me. 168- 
171; 7 Wend. 72.) 5. Objection was made by the defendant’s 
counsel to the question: ‘‘ State whether, from your knowledge 
and observation, the setting up of tobacco hogsheads in the build- 
ing where the tobacco is pressed, is an incident to the business ?” 
The court properly overruled the objection, because, first, the 
contract of insurance covered the whole subject-matter of the 
business of tobacco-pressing if it covered that business at all, and 
it was material to know whether or not it was an incident to the 
business ; second, it was not intended to control the contract by 
inconsistent parol testimony, but to show that it embraced the 
hazards of this and other incidents to the business; third, that 
the issue raised in the pleadings was whether or not the business 
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of setting up tobacco hogsheads was a separate, distinct, and 
more hazardous business than tobacco-pressing, or whether it was 
included within the scope of that business. The question whether 
or not such business was incident to the business of tobacco-press- 
ing, was a question for the jury, and could only be ascertained 
by witnesses acquainted with the business. (Archer v. Mer- 
chants’ and Manufacturers’ Ins. Co., 43 Mo. 434; 6 Wend. 
623-7 ; 20 N. H. 551; 17 N. Y. 194, 200; 26 Iowa, 9, 66; 2 
Hall, N. Y., 490-2; Delonguemare v. Tradesmen’s Ins. Co., 
id. 589, 616, 620, 624; 13 Gray, 139; Peoria Mar. & F. 
Ins. Co. v. Lewis, 18 Ill. 562.) 6. If it is held that the 
letter of plaintiff of April 6, 1866, was a proposition to pay off © 
the note, the contract was complete on the acceptance of that 
proposition by the defendant in his letter of the 13th. (Mactier 
v. Frith, 6 Wend. 103, 149; Taylor v. Merch. Fire Ins. Co., 2 
Dutcher, N. J., 268, 275, 279, 281, 283.) The proposition of 
payment first made by the defendant by its letter of April 13, 
1866, was a waiver of the forfeiture of the policy, and the plain- 
tiff had a right to accept it and send the balance due by return 
mail, as requested ; and the defendant could not withdraw that 
proposition after he had sent the balance. If the loss had not 
happened, the defendant would undoubtedly have kept the money 
sent. The law will not allow them to be bound or not at their 
pleasure. The sending of the balance, as stated, was a consum- 
mation of the proposition, and, by relation, referred back to the 
letter of the 13th, waiving the forfeiture. (44 Penn. St. 268; 
26 Iowa, 9-54, note; 3 Cow. 79; 29 Barb. 312-14; 25 Barb. 
189-91 ; 7 R. 1. 502, 506 ; City of Davenport v. The Peoria Mar. 
& F. Ins. Co., 17 Iowa, 276, 288 ; Krum v. Home Mut. Ins. Co., 
42 Mo. 38-41.) 1. The fifth instruction asked by defendant 
was properly refused. The answer in the application to the ques- 
tion as to the occupancy of the premises being ‘‘ tobacco-press- 
ing; no manufacturing,” evidently intended to mean that there 
was no manufacturing of tobacco as distinctive from the business 
of pressing tobacco. And the court properly instructed on the 
subject of ‘‘incident to the business,” for the plaintiff. The 
application, so far as the building is concerned, was not a war- 
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ranty, a8 it was outside of the property insured, and does not 
affect this policy. If a warranty at all, it was only so as to the 
then occupation of the building, and was not a continuing war- 
ranty. (24 Ill. 455-61, and cases cited; 82 N. Y. 397, 401; 
29 How., N. Y., 884; 17 Mo. 246-8; 20 Conn. 139-43 ; 7 
Hill, 122.) 

If. Even in simple contracts by mail, the proposer can not 
complain if the person to whom the proposal was made accepts in 
a reasonable time, or before actual notice of a withdrawal of the 
proposition, although the withdrawal was made long before the 
acceptance. ‘The tender back of the money received acts in no 
way to rescind the renewal of the policy after forfeiture. Other- 
wise an insurance company might tender back the premium and 
evade the payment of every loss that happens. (See authorities 
before cited. } 


Buss, J udge, delivered the opinion of the court. 


The plaintiff recovered judgment in the Hannibal Common 
Pleas upon a policy of insurance, which was affirmed in the Dis- 
trict Court. ‘The case seems to have been sharply contested, and 
in exceptions to evidence and in the multitude of instructions to 
the jury given and refused, the points are developed upon which 
the defendant’s counsel seek to reverse the judgment. 

The assured were required by the policy to give notice of the 
loss forthwith, and within three days to send to the office of the 
company a particular account of the loss, signed and sworn to 
by the assured. Notice was at once given, and an agent of the 
company appeared upon the ground, produced the usual blank 
for making the proofs, and giving the ‘‘ particular account ” of 
the loss, which was filled up under his directions and sworn to by 
E. W. Sims, as agent for the insured. This, it was claimed, was 
not a compliance with this requirement of the policy, but the court 
held otherwise. 

There is no doubt that, under policies with such a require- 
ment, it is the duty of the assured to furnish a sworn certifi- 
cate of loss; and the performance of such duty is a condition 
precedent to a recovery. (Ang. Ins., §§ 225-6; Col. Ins. Co. 
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vy. Lawrence, 10 Pet. 507; Noonan v. Hartford Ins. Co., 21 Mo. 
81.) The special objection to the certificate, as furnished, arises 
from the fact that it was sworn to by his agent, and not by the 
assured himself. Under ordinary circumstances I should deem 
this a fatal objection ; for it may with propriety be said that the 
owner is supposed to know not only his own loss, but also any 
secret reason why he should not be paid. The company con- 
tracted that he should take the responsibility of the oath, and if 
he was the one with whom they had personally dealt, who had 
knowledge of the matter, he would be bound to assume such 
responsibility. But to insist on it in this case would involve a 
defeat of the policy altogether. The insured was a resident of 
St. Louis, and the property was in Carroll county, under the 
exclusive management and control of the agent. The policy was 
obtained by the agent, the application was made and signed by 
him, the premium note was executed by him ; he had other poli- 
cies in the same company, obtained also as agent; in his whole 
correspondence with the company at their home office, and in his 
interviews with their agents, he acted as agent for the insured, 
and it does not appear that the latter was known to the officers of 
the company, or knew anything about the policies, or whether he 
had any. Under these circumstances, if the proof is not to be made 
by this agent it can not be made at all; and the position assumed 
by counsel places the officers of the company in the attitude of 
issuing policies and receiving premiums, knowing from the nature 
of the case that no legal proof could be made of the losses if they 
should occur. We will not place them in that position, but, on 
the other hand, hold that proof and certificate made by the man 
with whom they had all their dealings, who was in sole possession 
of the property insured, and who alone knew the facts necessary 
to be embodied in the paper—who, in fact, was, as it were, 
insured as agent—is a compliance with this requirement of the 
policy. (Ayres v. Hartford Ins. Co., 17 Iowa, 176.) If we 
thought otherwise, we could not hold the policy forfeited for that 
defect, for the reason that the company received the certificate, 
made no objection to it upon that account until the case came on 
to trial, long after the thirty days had expired; and, when pay- 
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ment was refused, placed the refusal upon other grounds. (St. 
Louis Ins. Co. v. Kyle, 11 Mo. 278; Phillips v. Protective Ins. 
Co., 14 Mo. 220; Ayres v. Hartford Ins. Co., supra; Taylor 
vy. Merchants’ Fire Ins. Co., 9 How., U. 8., 300.) 

Another defense is founded upon an alleged default on the part 
of the insured in paying his premium note. The policy expressly 
provided that when such note had been taken for a cash premium, 
any default in its payment should operate to suspend the com- 
pany’s liability upon the policy until it should be paid. The note 
was due on the first day of April. The insured having also a 
policy upon a stock of goods that had some months to run, and 
having sold the goods on the 6th of April, wrote to the secretary 
requesting that the policy be canceled, and asking for an allow- 
ance for the time the insurance was to run. He then adds: 
‘‘Am I indebted for insurance on tobacco? I can not find the 
policy, though I am sure there is something due. Please send 
statement, as I wish to settle it.” This was answered by the 
secretary under date of the 13th, as follows: ‘‘ Your favor of the 
6th is at hand this A.M. We cancel your policies of insurance 
on merchandise and return unearned premium, which is $21.80. 
We find a note against you of $32.50 principal and $1.21 inter- 
est. Total, $33.70, less the amount of unearned premium due 
you, leaving a balance due us of $12.45, which you can remit 
with the inclosed receipt for unearned premium. By return of 
mail you will also send us policy for cancellation. Hoping all 
will be satisfactory, we are,” etc. On the first mail after receiv- 
ing this letter, Sims replied, inclosing the receipt, the $12.45, 
the policy on the merchandise, and asking the secretary to remit 
the note paid. But in the meantime — to-wit, on the night of 
the 13th—the tobacco had been burned, of which the company 
was at once notified. Afterward the $12.45 and the money due 
for the unearned premium was tendered back, and on hearing of 
the fire, the secretary had notified the plaintiff not to send the 
$12.45. Supposing the existence of these facts, the court 
instructed the jury to find the issue made in regard to the pay- 
ment of this premium note in favor of the plaintiff; and in this 
we think it committed no error. This is a case of forfeiture for 
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a want of promptness in paying the premium note; and, if 
the law does not forbid, it certainly will not favor, but rather lean 
against, such forfeiture. It is hardly necessary, however, to 
invoke the aid of this familiar maxim, inasmuch as the payment 
of the note was actually provided for before the fire. Whether 
we consider the letter by the insured on the 6th as a proposition 
whose acceptance on the 18th, with the application of the unearned 
premium, operated as an adjustment, or the proposition by the 
insurance company on the 18th, which was afterward accepted by 
the insured, in either case the note was provided for before the 
loss, and the vitality of the policy restored. If we were to sup- 
pose that a forfeiture had occurred by the non-payment of the 
note, it is clear that if the company agreed to accept its payment 
in a particular way, and the proposition was at once and uncon- 
ditionally accepted and complied with, the forfeiture was waived. 
No case has arisen where a forfeiture has been enforced under 
circumstances like the present. On the third day after the 
maturity of the note, the maker, not knowing how much would 
be actually due the company, proposes to pay, asking for a state- 
ment of the amount. The company at once applies upon the 
note the amount in their hands and directs him to remit the bal- 
ance, which he does by the first mail. The waiver of the for- 
feiture was complete when they accepted his proposal to pay, etc., 
which was before the fire. 

It appears that the policy covered certain fixtures in the build- 
ing belonging at the time to the insured, but which had been 
transferred to the owner of the realty, and, in making his proof, 
the plaintiff embraced these fixtures as well as the other property. 
Counsel for defendant claimed at the trial that if the oath was 
willfully false, with the design of receiving more than he was 
entitled to, it was a fraud upon the company, which forfeited the 
plaintiff’s right to recover anything ; and the court, in an instruc- 
tion submitted by them, sustained their view. If this conduct of 
plaintiff, as matter of law, was not susceptible of an innocent 
explanation, then, perhaps, we might disregard the finding of the 
jury upon it; but we can not so hold, and, having found that 
there was no fraud in fact. their finding can not be disturbed. 
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There is one point, however, raised by the record, less technical 
than those we have considered. The insurance was upon plain- 
tiff’s tobacco, in a certain building in DeWitt, Carroll county. In 
the application for the insurance, and in answer to the question 
‘‘ for what purpose the building was used,” the plaintiff replied, 
‘¢ tobacco-pressing ; no manufacturing.”” The evidence shows 
that in a shed—an addition to the main building — the tobacco 
hogsheads were manufactured. This, it is claimed, was a con- 
cealment of the uses to which the building was put, was a breach 
of the warranty, and vitiated the policy. The plaintiff sought to 
prove that the business of making the hogsheads in which the 
tobacco was packed, was incident to and appertained to the busi- 
ness of pressing, and by general custom was included and under- 
stood to be included in the term ‘‘ tobacco-pressing,”’ without 
being specially mentioned. If such were the fact, there was no 
false warranty, and it was no more necessary for the plaintiff to 
state that branch of the business than any other. The officers of 
the company, in issuing the policy, should be supposed to know 
all the incidents of the business of the insured, and if there was 
any branch of it considered extra-hazardous, and which they were 
unwilling to cover by their contract, it should have been specially 
provided against. The law upon this subject has been recently 
considered by us in Archer vy. The Merchants’ and Manufacturers’ 
Ins. Co., 43 Mo. 434, and it is quite unnecessary to review the 
general doctrine. Whether the preparation of the hogsheads was 
such an incident to the business as to be included in it, was a 
question of fact, and we have only to see if the subject was fairly 
presented to the jury. 

The jury were instructed that the application was a warranty 
as to the condition and occupancy of the premises, that, if false, 
would make void the policy, and that the words quoted were an 
undertaking that there should be no manufacturing in the prem- 
ises. But they were also further instructed in these words: ‘‘ No. 
7. The jury will find for the plaintiff on the fourth ground of 
defense set up in defendant’s answer, if they find that the busi- 
ness of tobacco-pressing only was carried on in the building in 
which the insured property was contained, and that the only coop- 
ering done therein was that connected with, appertaining to, and 
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incident to the business of tobacco-pressing, although the jury 
may believe that said use for setting up of hogsheads was an 
increase of the risk.” 

Does this instruction present the question to the jury fairly? 
It seems to me not. It fails to present to their mind the true 
issue. First, for obscurity: the construction they might put upon 
it Is that the court supposes that there is a class of coopering inci- 
dent to the business, and they are to inquire whether the coopering 
complained of belongs to that class. The court seems to take for 
granted the main question in dispute. The sentence is obscure, 
and may bear another interpretation, but it is so drawn that the 
jury, especially if inclined against the defendant, might very 
easily interpret it as assuming the chief proposition. Second, it 
does not give the jury to understand what facts they are to find 
in order to make any coopering incident to plaintiff ’s business. 

The inquiry should be: whether it is so generally customary 
for those engaged in the business of tobacco-pressing to prepare — 
their own hogsheads, and in the building where the business is 
conducted, that such preparation can properly be called an inci- 
dent to the business. The existence of such a custom is an 
affirmative proposition, and must be affirmatively found. To 
illustrate: coopering is necessary for the manufacture of flour, 
whisky, powder, etc., and, in a loose sense, is incident to the 
business. So box-making is, in the same sense, incident to 
various kinds of manufacturing; but the making of flour or 
whisky barrels, or powder kegs, or boxes, can not be said to be so 
incident to the manufacture of flour, whisky, powder, or the 
articles to be packed in the boxes, as to be included in a general 
term applicable to such manufacture, unless by a general custom 
they are prepared in connection with and as a part of the busi- 
ness, If it be the custom among country millers to make their 
flour barrels in the mill, then the term ‘flour mill”? or ‘‘ flour- 
making” may be properly held to include the necessary cooper- 
ing; but the existence of such custom should be clearly and 
distinctly put to the jury, and in no equivocal or ambiguous 
terms. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 
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Saran H. Scuuyier, Plaintiff in Error, v. 8. A. D. Curt- 
TENDEN’s ExEcuTRix, Defendant in Error. 


1. Bonds — Breaches —What insufficient assignment of. — The condition of a 
bond was that the obligor should use his endeavors to sell certain lands before 
a given date. A petition on the bond, which stated that plaintiff did not 
know and could not say whether defendant did use his endeavors to sell and 
dispose of the property before the day mentioned, but that defendant did not 
sell and dispose of the property within the time specified, did not sufficiently 
assign the breaches of the bond. 


Error to Sixth District Court. 


J. M. Straat, and Lackland § McDearmon, for plaintiff in 
error. 


E. A. Lewis, Kingsbury, and Hess, for defendant in error. 


WaaneRr, Judge, delivered the opinion of the court. 


The court below sustained a demurrer to plaintiff’s petition, 
whereupon a nonsuit was taken, and, on refusal to set the same 


aside, a writ of error was prosecuted. The action was on a penal 
bond given by Chittenden to the plaintiff, and the condition was 
that if a certain lot and other property should not be sold under 
judgments and executions, which were liens on the same, then 
Chittenden was bound to use his endeavors to sell and dispose of 
the lot and property on or before the first day of January, 1860, 
and to account for and pay over the sum mentioned in the bond. 
The petition then further states that the property was not sold 
under judgments and executions which were liens upon it; and 
for an assignment of breaches, it is stated that the plaintiff does 
not know and can not say whether or not defendant did use his 
endeavors to sell and dispose of the property on or before the first 
day of January, 1860; and it is also averred that the defendant 
did not sell and dispose of the property within the time specified, 
nor did he account for and pay over the sum mentioned. 

It is undoubted that the breach is insufficiently assigned. What 
the defendant undertook to do was to use his endeavors to sell the 


property within a given period. To render him liable as for a 
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breach of condition, it should be alleged that he did not use his 
endeavors. That the property was still unsold when the time 
expired, is of no moment. Suppose he used his endeavors to sell, 
but failed to find a purchaser, then surely no obligation or lia- 
bility in that regard was cast upon him. If the latter. was the 
case, no breach existed. If he was derelict in using his endeavors, 
it should be so stated. 
Let the judgment be affirmed; the other judges concurring. 





S. A. Reppy, Plaintiff in Error, v. JEFrzRson County, 
Defendant in Error. 


1. County Courts — Claims against counties — Res adjudicata— Appeal to 
Circuit Court.—A County Court, in auditing claims against the county, is 
simply its financial agent, and not a judicial body. And it has never been 
held that the disallowance of a claim by a county operates as a judgment. 
The fact that an appeal lies from its action to the Circuit Court is no indica- 
tion that such action is a judgment. This is but a statutory mode of bringing 
the county into the Circuit Court without original process, and the ¢laimant 
may avail himself of it or commence suit. 

2. County Court, order of — Order-book, entry in— Best evidence, when.— An 
order of the County Court for the payment of money is properly entered on 
its order-book, and that entry is the best evidence of its action, and, until 
impeached for fraud or mistake, must determine its obligation. 

3. Courts, county, contracts with— Indexing, etc.— Although, in making a 
contract for indexing the land record_of a county, the County Court may 
expressly refer to a price named in a statute and make it govern the price 
fixed for the work agreed on, yet a price for services, referred to in a contract 
for indexing of lands as being such as is allowed for such services by law, 
is not thereby properly fixed, as no statute defines the price for those services. 
The fee allowed recorders for indexing deeds is no criterion in determining 
the value of services of this description. 


Error to Second District Court. 


Pipkin § Emerson, for plaintiff in error. 
I. Plaintiff claims that the agreement with him can be proven 
by parol. (28 Mo. 586; 84 Mo. 888-8.) It was not a judicial 


proceeding. Directing an index to be made was no adjudication. 
It was a mere ministerial act, and need not be made a matter of 
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record at all. When the agreement was made between Reppy and 
the judges on the bench, this was an end of the matter so far as 
Reppy was concerned, and he could not be affected by any act of 
the clerk or the court as to whether it was made rightly or wrongly, 
or made at all. It was not like a proceeding between two persons 
before a court; the court itself was a party to the contract. It 
is not necessary by any means that every act of the court should 
be entered of record to be valid. It is undoubtedly good law that 
‘‘ what a court of record does can only be shown by its records.” 
But that means simply this: whatever the court does judicially, 
Necessary to be recorded, can only be proven by the record. Buz 
this was not a judicial act at all in any sense. 

II. But even if there were error in the introduction of the 
parol evidence of contract, all this was waived and cured by 
defendant introducing a record entry of such a contract as sued 
upon. This is conclusive upon defendant. His attempted im- 
peachment of the verity of his own record was incompetent. A 
party can not be permitted to impeach his own witness. 


Abner Green and J. J. Williams, for defendant in error. 


I. If the contract was reduced to writing, that was the best 
evidence of the contract, and plaintiff should have been required 
to produce it. And it was not competent for him to prove it by 
parol. 

If. The County Court, in a case of this kind, has no powers 
other than such as it may exercise in its capacity as general agent 
of the county. The case is entirely different from contracts to 
build bridges, boats, public buildings, etc., in which the statute 
gives the court a general power to contract, and prescribes the 
manner of doing so. (28 Mo. 580.) 

III. It was error for the court to allow parol testimony of the 
contract to be introduced. Whether there had or had not been a 
record, such contract must be of record, and can not be proven 
by parol. The case of Boggs v. Caldwell County, 28 Mo. 580, 
was a case in which it is manifest that the party who made the 
new index was clerk of both County and Circuit Courts, and also 
recorder by virtue of his office, and, as such, being the immediate 
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officer of the County Court, he stood in a different relation to that 
body from that occupied by the plaintiff in this case, who was a 
stranger. But if it be presumed that such relation did not affect 
the decision of the Supreme Court in that case, then that decision, 
in so fur as it would seem to authorize the proving of such a con- 
tract with the county by parol, is not the law, and ought to be 
overruled. (Dennison v. County of St. Louis, 33 Mo. 168.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff claims to have been employed by the judges of 
the County Court to make a full direct and inverted index to® 
the land records of the county of Jefferson, at the price of fifteen 
cents for each name; that he has performed the work, but has 
received only $500 upon the compensation, and that the balance 
of his bill, amounting to some $2,100, the County Court refused 
to pay. 

Defendant’s counsel first contend that the rejection of the claim 
is a judgment; that the plaintiff is concluded by it, and can not 
prosecute in the Circuit Court. This claim is wholly untenable. 
The County Court, in auditing claims against the county, is but 
its financial agent, and not a judicial body. It represents the 
county, and in the numerous prosecutions against it, from the 
earliest times, it has never been held that a rejected claim was res 
adjudicata. (Phelps County v. Bishop, 46 Mo. 68.) The idea 
that a disallowance of a claim operated as a judgment against 
the claimant has arisen in part from the fact that an appeal is 
allowed from such action. This, however, is but a statutory mode 
of bringing the county into the Circuit Court without original 
process, and the claimant may avail himself of it or commence 
suit. 

The petition counted upon a verbal contract with the judges 
not entered upon the records, and defendant denies such contract, 
and also sets up one, differing from that claimed by plaintiff, as 
the only one made, which was entered upon the record, and con- 
cerning which certain improper alterations were charged upon the 
plaintiff. The court, upon motion, struck out all the allegations 
in regard to this entry, and, upon the trial, persistently refused 
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to permit any questions to be asked or any evidence to be offered 
in regard to this entry, and this after the clerk and one of the 
judges had testified that their agreetent was entered upon the 
order-book. 

I can not understand upon what principle the action of the 
court was based. It is true that this court, in Boggs v. Caldwell 
County, 28 Mo. 586, held that certain action of the County Court 
need not of necessity be entered upon its minutes, notwithstand- 
ing the statute requires a record of its proceedings. This is the 
only case I know of where such record is dispensed with, and I 
can not but regard it as having established a dangerous prece- 
dent. But it does not matter, so far as the case at bar is con- 
cerned, what view is held upon this subject. The order of the 
court was actually entered upon the order-book, as. it should have 
been, and that entry is the best evidence of its action. It would 
be absurd to permit the contracts or other actions of the County 
Court, regularly entered upon the record, to be controlled in after- 
years, and in collateral proceedings, by the failing recollection of 
its judges. 

The only variance between this recollection and the record 
regards the price of the work. The judges testified that they 
agreed to pay the plaintiff what the statute allowed, and that they 
supposed that it was fifteen cents for the two entries of each 
name, and the record shows that he was to be paid ‘* such com- 
pensation as is allowed for such services by law.” This entry, 
until impeached for fraud or mistake, must be taken as the best 
evidence of the agreement, and the parties must be governed 
by it. 

The court also committed error in its instruction. The jury 
were told, in substance, at the instance of the plaintiff, that if 
they found that the County Court agreed to pay him for his ser- 
vices such compensation as was allowed by law at that time, they 
should assess his damages at fifteen cents for each name on the 
direct and inverted indexes. This instruction is ambiguous. 
There is no doubt that, in making a contract, a price named in a 
statute may be expressly referred to and be made to govern the 
price fixed for the work contracted for. But if the instruction 
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referred to the price for the work as it is spoken of in the record 
entry of the agreement, no specific price was fixed. According 
to that, the compensationewas to be such ‘‘ as.is allowed for sucn 
services by law.”? There is no statute defining the price for such 
services. The fee allowed recorders for indexing each deed as it 
is recorded, to be paid by the party, is no guide. It is part of 
the official compensation for the original record ; is a perquisite 
of office as well as pay for services. It is by no means such a 
service as (hardly one similar to) making on behalf of the county, 
with the aid of all the old indexes, a complete index to a volume 
or series of volumes. There is no statute authorizing any such 
work as that done by the plaintiff, and no price is fixed for it by 
law. As well might it be said, if it became necessary to make a 
complete copy of the journal or order-book of a court, that a 
reference to the compensation for such services as allowed by law 
would obligate the payment of the fees allowed clerks for entering 
orders, judgments, etc. It is not necessary to say that the county 
would not be bound to pay an unreasonable price if the contract 
expressly embraced it; but such agreement will not be inferred 
from any doubtful language. An agreement to pay what is 
allowed for such service by law, in the absence of any statute 
fixing the compensation, must be held to be an obligation to pay 
what the services are reasonably worth. 

The judgment of reversal by the District Court is affirmed. 
The other judges concur. 





Moss Boycg, Defendant in Error, v. Wiit1aM Curisty, 
Plaintiff in Error. 


1. Apprentice— Action by an indenture — Bar of statute deemed waived, when. 
—In an action by an apprentice upon an indenture given his master, brought 
more than two years after plaintiff became of age, defendant, if he fails to 
avail himself of the bar of the statute (Wagn. Stat. 137, 3 17), either by 
demurrer or answer, will be held to have waived its benefits. 

2. Bonds, penal — Action on separate breaches —General judgment erroneous. 
—Where an action on an indenture given to an apprentice counts independ- 


ently on various breaches, and their investigation involves separate and inde- 
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pendent inquiries and findings, they should be held to be independent causes 
of action, although arising out of the same contract. A general verdict given 
in such a suit is erroneous, and judgment thereon may be arrested. Each 
count calls for a separate judgment, and the common-law rule of pleading can 
not apply under our statute (statute touching penal bonds, Wagn. Stat. 239). 


Error to Fourth District Court. 


Lipscomb § Anderson, and Givens § Merryhew, for 
plaintiff in error. 


I. This action was not brought until five years and six months 
had elapsed after Boyce arrived at the age of twenty-one years. 
Within two years from that time he could have sued, but not 
after that time. The law expressly forbids it. It is positively 
prohibitory. (Wagn. Stat., tit. ‘‘ Apprentices,” §§ 11-17.) 

II. The finding for plaintiff was irregular, and the judgment 
should have been arrested and a new trial granted. (Fenwick 
v. Logan, 1 Mo. 401; Hickman v. Bird, zd. 495; Mooney v. 
Kennett, 19 Mo. 551; Clark’s Adm’r v. Hann. & St. Jo, R.R., 
36 Mo. 215; Pitts v. Fugates, Adm’x, 41 Mo. 405.) 


Day § Spangler, for defendant in error. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff, formerly an apprentice of defendant, some six 
years after he had arrived at majority, brought suit upon the 
indenture. The statute only allows such suits to be brought 
within two years after the apprentice comes of age, and for that 
reason the petition was demurrable; for it is well settled that 
when the statute creates a bar by lapse of time, and the petition 
shows that the time has elapsed, the defense may be made by 
demurrer. (State v. Bird, 22 Mo. 470; McNair v. Lott, 25 
Mo. 182; Van Hook v. Whitlock, 7 Paige, 373.) But the 
defendant failed to avail himself of the statute, either by demurrer 
or answer, and this being an action upon contract, its benefit was 
waived. (Benoist v. Darby, 12 Mo. 196; Sturgis v. Benton, 8 
Ohio St. 215; Ang. Lim., § 285.) 

The petition counts upon the indenture and charges various 
breaches in the form of independent counts, and the plaintiff 
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obtained a general verdict of $400, upon which judgment was 
rendered. Under our system such general verdict is erroneous, 
and judgment should have been arrested. Each count calls for a 
separate judgment, and the rule under common-law pleadings 
can not apply to petitions under our statute. (Mooney v. Ken- 
nett, 19 Mo. 551; Clark’s Adm’x v. Hann. & St. Jo. R.R., 36 
Mo. 202; Pitts v. Fugates, Adm’x, 41 Mo. 405; State v. Dulle, 
45 Mo. 269.) 

The plaintiff asks that the petition be treated as containing but 
one count, notwithstanding its form, inasmuch as the indenture 
was but a single contract. We might, perhaps, get over the form 
if there were really but one cause of action in the petition. But 
the breaches were separate and distinct: one charging a neglect 
in sending the apprentice to school; another in paying him 
money; others in other things. Their investigation involved 
separate and independent inquiries and findings on the part of 
the jury, and they should be held to be independent causes of 
action, although arising out of the same contract. The authori- 
ties upon this point are not altogether uniform, although there is 
a preponderance in favor of our view. The State v. Davis, 35 
Mo. 406, was an action upon a sheriff’s bond, and the court held 
that the various breaches constituted but one cause of action. 
This point in the case was not noted in our only digest, and its 
decision failed to be considered by us when the question was sub- 
sequently raised. In Howard v. Clark, 48 Mo. 347, and in The 
State v. Dulle, 45 Mo. 271, the opposite view is held, and seems 
to us to be well founded. 

The other judges concurring, the judgment is reversed and the 
cause remanded. 


atin, 





H. W. Wutrams, Respondent, v. B. KorTsENDORFFER, 
Appellant. 


1. Practice, Supreme Court — Failure of appellant to file transcript in time— 
Afirmance.—W hen it appears that promptness and diligence on the part of 
the appellant in bringing up his transcript are wholly wanting, his motion for 
leave to docket it out of time will be overruled: and respondent having filed 
a perfect transcript, judgment will, on his motion, be affirmed. 
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Appeal from St. Louis Circuit Court. 


T. T. Ganit, for respondent. 


W. H. H. Russell, for appellant. 
Buss, Judge, delivered the opinion of the court. 


Two transcripts are filed: one by respondent, with motion to 
affirm judgment because appellant had neglected to bring up his 
transcript, and one by appellant, with motion for leave to docket. 
Without going into the facts in detail, the affidavits show great 
negligence on the part of the appellant in bringing up the tran- 
script after the counsel were fully advised that the time had 
passed. If the failure to file it on the proper day was the result 
of accident or mistake, that failure, when discovered, should be 
followed up by promptness and diligence, which were wholly 
wanting in the present case. The motion for leave to docket 
is overruled, and the judgment below is affirmed. The other 
judges concur. 


<> 
> 





Stats oF Missouri, Defendant in Error, »v. G. Hurrscumipr, 
Plaintiff in Error. 


1. Indictments — Misdemeanors — Selling liquor on Sunday.—There is no 
statutory provision now authorizing indictments for the offense of selling 
liquor on Sunday. The misdemeanor act of March 27, 1868 (Sess. Acts 1868, 
p- 81), by implication repealed section 30, chapter 207, Gen. Stat. 1865; and 
the act (Sess. Acts 1869, p. 69) repealing that of March 27, 1868, did not in 
terms restore said section, and can not do so by implication. (Wagn. Stat. 
894, 3 3.) 

But the offense is a statutory misdemeanor created by section 35, page 504, 
Wagn. Stat., and made subject to a fine not exceeding fifty dollars. Hence, 
under section 29, page 516, Wagn, Stat., the fine is recoverable in a civil 
action; and this particular method of proceeding being pointed out, must be 
pursued, and a common-law indictment will not lie. 


Error to First District Court. 
Crews, Letcher & Laurie, for plaintiff in error. 


I. The indictment is based on section 35, chapter 206, Gen, 
Stat. 1865 (Wagn. Stat. 504), for the violation of which the law 
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originally provided two remedies: one by civil action before a 
justice of the peace (Wagn. Stat. 809, § 2; id. 516, § 29); 
the other by indictment in the Circuit Court (zd., §§ 30, 32). 
The act of 1868 (Sess. Acts 1868, p. 81) did not abolish both 
remedies. (See Const. of Mo., art. Iv, § 82, and the title and 
provisions of the act itself.) Neither the title nor the body of 
the act touch the remedy by civil action. There being, then, a 
statutory remedy, and the offense being of a statutory creation, 
that remedy must be pursued, and indictment will not lie. (Rid- 
dick vy. Governor, 1 Mo. 147; Journey v. State, zd. 428; Wil- 
liams v. State, 4 Mo. 480; State v. Corwin, zd. 609; 4 Kent, 
467, and notes; 8 Bac. 97, and notes. ) 

II. Section 2, page 809, Wagn. Stat., and sections 29 and 
82, page 516, Wagn. Stat., are not inconsistent with the act of 
1868, and were not repealed by it. And, as all the provisions 
may stand together, the rule of repeal by implication does not 
apply. 

Ill. Though repealed February 24, 1869, the act of 1868 
continued in force as to offenses committed prior to its repeal. 
(Wagn. Stat. 895, § 6.) The repeal did not affect the offense 
committed, nor the fine incurred, ‘‘ but the trial and punishment 
of the offense and the recovery of the fine shall be had in all 
respects as if the provision had remained in force.” 


H. B. Johnson, Attorney-General, for defendant in error. 


I. Under the General Statutes there were two remedies for the 
offense charged in this case. 1. By civil action before a justice 
of the peace. 2. By indictment (Gen. Stat. 1865, ch. 207, 
§§ 29, 30). By the act of 1868 (Sess. Acts 1868, p. 81) both 
of these remedies were abolished, and the remedy by information 
substituted in their place. This latter act was repealed (Sess. 
Acts 1869, p. 69), but neither of the former remedies were 
re-epacted, thus leaving the offense without any positive statutory 
remedy. 

II. Where an act is made an offense by statute, which was not 
an offense at common law, and no remedy or mode of punish- 
ment is directed, it may be prosecuted by indictment or any 
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other common-law remedy adapted to the case. (1 Chit. Crim. 
L. 162; 5 Bac. Abr. 56; 2 Hawk, P. C., ch. 25, § 4; Rex v. 
Lainsbury, 4 T. R. 457; 1 Arch. Crim. Pr. & Pl. 4; Common- 
wealth v. Hawes, 15 Pick. 281; Wood v. Commonwealth, 12 
Serg. & R. 213.) , 

III. But even if the remedy by civil action was not repealed, 
the offense would be indictable. Where the only statutory remedy 
for an offense created by statute is by civil action, the remedy by 
indictment is not excluded. (2 Hawk, P. C., supra; 5 Bac. 
Abr. 57.) 

IV. And where an offense is created by statute, which was not 
an offense at common law, and a particular punishment or mode 
of proceeding is assigned, but such mode of proceeding is not 
prescribed by some clause or section of the statute which creates 
the offense, the remedy by indictment is not taken away, unless 
by express negative words. (1 Arch. Crim. Pr. & Pl. 4; 1 Russ. 
Crimes, 49, 50; 2 Hawk, P. C., supra; Doug. 441-6; 1 Burr. 
445; State v. Thompson, 2 Strob. 12; King v. Harris, 4 Tenn. 


205; Sedgw. Stat. & Const. Law, 406.) 


Buss, Judge, delivered the opinion of the court. 


Defendant was indicted in Franklin county for selling liquor 
on Sunday, and demurred to the indictment, but was convicted, 
and appeals upon the ground that the offense is not an indictable 
one. The misdemeanor act of March 27, 1868, p. 81, by pro- 
hibiting indictments for misdemeanors, by implication repealed 
section 30 of chapter 207, Gen. Stat. 1865, which provided for 

,indictments where a fine, penalty, or forfeiture was inflicted. The 
act repealing the act of March 27, 1868, did not in terms restore 
said section, and can not do it by implication (Wagn. Stat. 894, 
§ 3); so we are without any statutory provision authorizing 
indictments in such cases. 

The ‘attorney-general contends, and so the court below held, 
that a statutory offense, where no remedy or mode of punishment 
is provided, may be prosecuted by indictment, or any other com- 
mon-law remedy adapted to the case. That is a sound view, but 
will not avail the State in this case, from the fact that another 
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remedy is provided. Section 29 and the latter clause of section 
82, Wagn. Stat. 516, expressly provide that when an offense 
shall be committed, punishable by a fine limited to $100, such 
fine may be recovered by civil action, to the use of the county, 
before a justice of the peace or in the Circuit Court. The offense 
charged is created by section 85, page 504, Wagn. Stat.; is 
declared a misdemeanor and subject to a fine not exceeding $50. 
Hence it becomes subject to the above provision, and the fine 
was recoverable by a civil action as well while the act of March 
27, 1868, was in force, as before its passage or since its repeal. 
This remedy, then, by civil action being provided, will an indict- 
ment lie? The negative was held by this court in State v. Cor- 
win, 4 Mo. 609, and in Williams v. State, 7d. 480, and in Journey 
v. State, 1 Mo. 428. The facts in these cases are sufficiently like 
those in the one at bar to involve the same principle, and the rule 
of the common law was applied to them. In accordance with 
such rule it was held that if an act which was not indictable at 
common law is prohibited by statute, and a particular method of 
proceeding is given by the statute, that method must be pursued, 
and an indictment will not lie unless expressly provided for by 
the act; although if the act is merely prohibited, and no method 
of proceeding is pointed out, an indictment will lie. In the 
revision of 1855 the offense with which defendant is charged is 
made so by the same act which provides for the civil remedy 
before spoken of; and, inasmuch as the section providing for an 
indictment has been repealed and not re-enacted, the civil remedy 
is alone left. 

The other judges concurring, the judgment is reversed. . 


a 
> 





REA AND Donrman, Appellants, v. J. G. CopEnin, Respondent. 


1. Agency —Co-owners of boat — Private bargain for transportation of freight 
~— Trust.—One who was a part owner and general active and managing 
agent of a steamboat, made a contract in his own name for the transporta- 
tion of certain freight at a specified price. The contract was not made with 
reference to its being performed by the steamer mentioned, which was not at 
that time in port; but the contractor made use of the boat for the transporta- 
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tion of the freight, without mentioning to his co-owners his private arrange- 
ment as to price of freightage. Held, that he occupied a relation of trust 
toward the co-owners, and that they had a right to presume that he would 
exercise the most entire good faith in his dealings toward them, and that in 
any business in which he employed the boat they were entitled to a propor- 
tionate share of the profits received and earned. 

2. Agency —Trustee not allowed to profit out of his trust — Application of 
rule. — The rule that a trustee is not allowed to make a profit out of his trust 
is based on a principle of human nature that no person having a duty to per- 
form shall be allowed to place himself in a situation in which his interest and 
his duty may conflict; and by a trustee, in this sense, is meant a person who 
acts representatively, or whose office is to advise and operate not for himself, 
but for others. This principle applies to and includes executors, adminis- 
trators, guardians, attorneys at law, general and special agents, assignees, 
commissioners, sheriffs, and all persons, judicial or private, ministerial or 
counseling, who in any respect have a concern in the business intrusted to 
them. 


Appeal from St. Louis Circuit Court. 


Cline, Jamison § Day, for appellants. 


I. By reason of his fiduciary relations, defendant’s claims, as 
set up in this case, are rendered absolutely fraudulent and void. 
The law will never permit any one who acts in a fiduciary capa- 
city to make the least profit or speculation out of the trust prop- 
erty or out of the relation he sustains to the subject-matter of the 
trust or his relations to it. (Sims v. Brittain, 4 B. & Ad. 375; 
Owston v. Ogle, 18 East, 588; 1 Young, 362.) Agents can 
not act so as to bind their principals when they have an adverse 
interest in themselves. (Paley on Agency, 10, 33, note /; Pars. 
Cont. 56, 5th ed.; Hill on Trustees, 156; Adams’ Eq. 396, 410; 
2 Rob. 556; Olcott v. Tioga R.R. Co., 27 N. Y. 546; Moore v. 
Moore, 5 N. Y. 256; Thompson v. Havelock, 1 Campb. 507; 
Parks v. Alexander, 1 Johns. Ch. 894; Copeland v. Ins. Co., 6 
Pick. 198, 204; Gillett v. Peppercorne, 3 Beav. 78; Irvine v. 
Marshall, 20 How. 558; Massie v. Watts, 6 Cranch, 148; 28 
Penn. 124; Michaud v. Gerod, 4 How. 503-52 ; Wain v. Dillon, 
27 Miss. 494; Sto. Agency, § 211; Bartholomew v. Leach, 7 
Watts, 472; Conger v. Ring, 11 Barb. 856-63 ; 5 Johns. Ch. 
388; 6 Ves. 625; 2 Johns. Ch. 252; Lees v. Nutall, 1 Russ. 

‘& Myl. 53; Crook v. Williams, 20 Penn. 342-5; 1 Mason, 
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841-4 ; Sto. Eq., §§ 322-8 ; 6 Pick. 198-204; Paley on Agency, 
32; id. 47; 2 Mason, 8369; Baker v. Mar. Ins. Co., 1 Mason, 
341. 

= The plaintiff and defendant stood toward each other in the 
relation of partners or quasi-partners in the building, equipping, 
and running the Deer Lodge, and the law of partnership will 
apply to it in so far as to render them liable to account to each 
other as such. (1 Pars. Ship. & Ad. 91; Dodington v. Hallett, 
1 Ves. Sr. 497; Mumford v. Nicholl, 20 Johns. 611; 4 Johns. 
Ch. 522; Mary v. De Wolff, 3 Woodb. & M. 193; Hewitt v. 
Sturdevant, 4 B. Monr. 453; Hinton v. Law, 10 Mo. 701; 
Gardner v. Cleveland, 9 Pick. 334; Julio v. Ingalls, 1 Allen, 41; 
Bulfinch v. Winchenback, 3 Allen, 161; Pragoff v. Heslep, 1 
Am. Law Reg. 747; Holderness v. Shackels, 8 B. & C. 612; 
3 Man. & R. 25; Starbuck v. Shaw, 10 Gray, 492; Woods v. 
Steamboat Ft. Adams, 6 Martin, 82, N. 8S.) 


Rankin § Hayden, for respondent. 








I. The defendant, Copelin, was not in any sense a trustee for 


Rea and Dohrman. The evidence shows he was a merchant, con- 
tractor, common carrier on his own account, and the owner of 
many boats; that he made, by his own resources, through con- 
tracts, the gains of which defendants never claimed. The Deer 
Lodge, or any other boat,,or horses and wagons, were used to 
carry goods parts of the way, as occasion demanded. These were 
merely tools by which the work was done. But the referee, per- 
sonifying the boat, found that Copelin was acting ‘‘ for the boat ;”” 
argued thence that he was ‘‘ the boat’s agent,” and then assumed 
that Rea and Dohrman were “‘ the boat,” and therefore the prin- 
cipals of Copelin. But, in fact, the boat was a chattel and Cope- 
lin tenant in common of six-eighths of it. If Copelin was 
‘‘agent of the boat,” as he was himself the boat (at least six- 
eighths of it), he was an agent who was his own principal. But 
this is not all. As Copelin was thus acting merely ‘‘ for others,” 
and as those others were minority owners, while he was a majority 
owner, we have the case of a majority owner (to whom the law 
gives power to control the boat) becoming agent of those whom © 
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the law places under his control. The maxim omne majus in 
se minus continet is here reversed. The rule of law invoked 
by the other side, we admit; but it has no application here. (See 
Wallace’s note to Pitt v. Mackreth, and Fox v. Mackreth, 1 Lead. 
Cas. in Eq. 172, 209.) Copelin was acting for himself, as he 
had a right to act. The fact that, while managing his six-eighths, 
he did things which affected the two-eighths, was a physical neces- 
sity which must exist in every case where a chattel is owned by 
more than one person. 

Furthermore, the law of shipping gives the majority owner 
the right, by virtue of his ownership, to take, hold, and control. 
(Sto. Part., §§ 427-8; Abb. Ship., ch. 3, § 2 e¢ seg.) By this 
law Copelin was in no sense ship’s husband. He was majority 
owner. (Abb. Ship. 12L; 5 Burr. 2727; 2 Stark. 345; 8 
Wend. 144; 7 B. Monr. 595.) No case can be found where it — 
is held that a majority owner is trustee for minority owners. It 
is not pretended that Copelin was ever appointed agent, trustee, 
or ship’s husband. It is assumed that he so acted, and the evi- 
dence shows ‘he acted for himself. What applies to a partner 
ought, a fortiori, to apply to a part owner; and even a partner 
is not held as agent or trustee for his co-partners in such cases. 
(Glassington v. Thwaites, 1 Sim. & Stu. 124; Wheeler v. Sage, 
1 Wall. 518.) 

II. If the defendant was in any sense a trustee for the plain- 
tiffs, still the contract between him and the government did not 
inure to plaintiffs. There is no one point of connection between 
this contract and the plaintiffs’. Even the referee finds that the 
contract was solely that of defendant; was made in perfectly 
good faith, and without any reference to the Deer Lodge. If the 
contract was defendant’s, could not he select the tools to perform 
it? He was at liberty to choose his own boat. The notion of 
the referee seems to be that the defendant’s contract inured to 
plaintiffs when the Deer Lodge was selected. But the defendant, 
by selecting another boat or chartering a stranger’s, could have 
kept the plaintiffs from any share in the contract. If so, what 
becomes of ‘‘ the policy of the law,’’ which requires ‘‘ the most 
unselfish and disinterested fidelity of the agent (2. e., the person 
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who owns only six-eighths) to the interests of his employer” 
(4. e., the person who owns two-eighths)? How can this ‘‘ policy 
of the law” be subserved, when the very knowledge that this is 
the rule will at once enable the majority owner to avoid it and its 
consequences by selecting another boat? Again, on the referee’s 
theory, what becomes of the principle, gui sentit commodum 
sentire debet et onus? All the burdens of this contract are 
borne by Copelin. He alone made it and gave the heavy bond 
required by the government for its performance. He alone, by 
reason of his teams, etc., in the upper country, could insure 
transportation. If disaster had ensued, his bond would have been 
resorted to. Government was ignorant of the existence of Rea 
and Dohrman, who waited, allowed others to labor, and, without 
risk to themselves, ask now to reap where others have sown. 
Such is the doctrine of *‘inurement.” The rule invoked by 
plaintiffs can not be applied to the circumstances of this case. 
On this point see, generally, Knight v. Majoribanks, 2 McN. & 
G. 10; Cane v. Lord Allen, 2 Dow, 289; Edwards v. Meyrick, 
2 Hare, 68; Lord Selsay v. Rhodes, 2 Sim. & Stu. 41, 50; 
Maloney v. Kernan, 2 D. & W. 81; Farmer v. Brooks, 9 Pick. 
231; Spindler v. Atkinson, 3 Md. 409; Hawker v. Cramer, 
4 Cow. 719, 740; Poillon v. Martin, 1 Sandf. Ch. 572; Stewart 
v. Kissam, 2 Barb., 8. C., 505; Bolton v. Gardner, 3 Paige 
Ch. 279.) 


Waener, Judge, delivered the opinion or- tae court. 


The counsel for the respondent, in their argument in this court, 
have abandoned all objection to the report of the referee except 
the first in the series, which objection was decided in their favor 
and sustained by the Circuit Court. On the sustaining of that 
objection, and the modification of the judgment in conformity 
thereto, the plaintiffs appealed to this court. The suit was 
for an account growing out of the earnings on a certain trip 
of the steamboat Deer Lodge, of which the appellants and the 
respondent were respectively the owners. The appellants owned 
each one-eighth part, and the respondent owned the remaining 
six-eighths. 
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The referee found as facts from the evidence that on or about 
the 80th of May, 1866, the respondent, in his own name, entered 
into a contract with the United States military authorities at St. 
Louis, whereby he bound himself to transport one hundred and 
. fifty tons of quartermaster’s stores from St. Louis to Fort Benton 
within one hundred days after the 10th day of June then next, 
unavoidable dangers and accidents only excepted, for which he 
was to be paid fifteen cents per pound if the transportation 
should be wholly by water, but if partly by water and partly by 
land, then twenty-one cents per pound. The contract was not 
made with reference to its being performed by the Deer Lodge, 
which boat was not at that time in port. But before the respond- 
ent had procured any other vessel for the service the Deer Lodge 
came into port, and he thereupon caused the stores for Fort Ben- 
ton, together with fifty tons of other government freight con- 
tracted to be delivered at points below that place, to be put aboard 
that vessel, to be transported to its destination by water, if prac- 
ticable, but if not, then to such point on the river as the vessel 
could reach safely, without any agreement or understanding with 
the appellants, who were officers on the boat, as to the compensa- 
tion to be paid to the boat for her services. She proceeded upon 
her voyage, and in due time delivered all the freight at its desti- 
nation, wholly by water, and the respondent thereupon received 
the stipulated price for carrying froni the government. The referee 
further found, as a fact from the evidence, that during the whole 
period of the time covered by the negotiation of the contract 
for the freight and its complete delivery at its destination, the 
respondent was the avowed acting and active agent of the Deer 
Lodge in procuring freights and making contracts of affreight- 
ment for her and in receiving and disbursing her moneys. After 
the return of the boat to the port of St. Louis a controversy 
sprang up between the parties, when attempting to adjust the 
affairs of the boat, as to the amount to be credited to the boat 
for the transportation of the government freight, the respondent 
insisting that she was entitled to credit only for what the service 
was reasonably worth, and that that was one-half of the amount 


paid by the government and received by the respondent. While, 
6—VOL. XLVI. 
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on the other hand, the appellants insisted that the true measure 
of credit was the sum actually paid by the government ; and fur- 
ther, that the services were reasonably worth that amount. Upon 
the subject of reasonable worth for the transportation, the referee 
made no finding of facts, as he considered it immaterial under 
his view of the law. His conclusion of the law upon the above 
facts was, that as the evidence showed that respondent was 
intrusted by the boat and its owners to secure freight and make 
contracts of affreightment for and in the interest of the boat, he 
could not set up a contract made in his own interest, on the sub- 
ject of his agency, in opposition to the interest of his principal, 
and he therefore awarded to the appellants their proportionate 
share according to the stipulated rates of the contract made with 
the government, deducting, however, certain expenses which had 
been incurred to provide for the contingency of a land carriage 
for part of the trip. This conclusion of the referee was set aside 
in the Circuit Court and the allowance reduced as contended for 
by the respondent. 

‘The material question to be decided is whether it was compe- 
tent for Copelin, acting in his capacify of general agent for the 
boat, to make a private speculation out of the transaction. It is 
true that he contracted for the transportation of the freight in his 
own name, but he used the boat, for which he was acting and of 
» which he was the avowed general active and managing agent, to 
complete and carry out his contract. He said nothing to the 
appellants, the officers and co-owners of the boat, respecting any 
private arrangement that he had as to the price to be paid in car- 
rying the freight. Under such circumstances did not all those 
jointly concerned in the boat have a right to expect and believe 
that he would use his best endeavors to promote their joint inter- 
ests, and not attempt to speculate at their expense for his private 
benefit? The whole management and control was committed to 
his hands. Whilst the appellants were giving their services to the 
running of the boat and employing their skill and labor to make’ 
their enterprise successful, he was the agent who engaged the 
freight, received the money, made the disbursements, and attended 
to all transactions pertaining to the business. He occupied a 
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relation of trust, and all confided in him; and the rule that a 
trustee is not allowed to make a profit out of his trust is based on 
a principle of human nature that no person having a duty to per- 
form shall be allowed to place himself in a situation in which his 
interest’ and his duty may conflict; and by a trustee, in this sense, 
is meant any person who acts representatively, or whose office is 
to advise and operate, not for himself, but for others. This prin- 
ciple applies to and includes executors, administrators, guardians, 
attorneys at law, general and special agents, assignees, commis- 
sioners, sheriffs, and all persons, judicial or private, ministerial 
or counseling, who in any respect have a concern in the business 
intrusted to them. As remarked in a recent case in this court, 
the law does not presume that such a transaction will always be 
impressed with fraud, but it furnishes an inducement to fraud 
and affords opportunities to persons who should always act with 
the most scrupulous and conscientious good faith, to abuse their 
trust; ‘and therefore a total disability is enjoined to take away 
all temptation.”” (Grumley v. Webb, 44 Mo. 444, and cases 
cited.) 

I perceive no merits in the argument that because the respond- 
ent owned the greater part of the boat therefore he was acting 
for himself, and the rule ought not to apply. Others were 
interested in the boat, and he was acting for the joint interest of 
all. Whatever advanced their interests advanced his also in the 
same proportion; but because he owned the major part, he could 
not be permitted to use the whole for his benefit, and to the 
detriment of the others. 

I think that the appellants had a right to rely on and presume 
that the respondent would exercise the most entire good faith in 
his dealings toward them, and that in any business in which he 
employed the boat they were entitled to a proportional share of 
the profits received and earned. 

If these views be correct, the judgment of the Circuit Court 
should be reversed and that of the referee affirmed; and with the 
concurrence of the other judges, it will be so ordered. 
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STATE, TO USE OF CHARLES PEPPLER, ADMINISTRATOR de bonis 
non, etc., Respondent, v. JoHN ScHOL. ef al., Appellants. 






1. Administration — Sale without order of court — Receipts, evidence touch- 
ing.—In suit brought against the sureties on the bond of an admifistratrix 
for failure to account for and pay over the assets of the trust estate, evidence 
showing the sale of the estate and amount of proceeds received would be 
competent, although it further appeared that the sale was without the order 
of court and unauthorized; and she should be charged with the amount so 
received. 










Appeal from St. Louis Circuit Court. 






F. & L. Gottschalk, for appellants. 


The court erred in admitting in evidence the sale of the per- 
sonal property and the assignment of the lease by M. Peppler, as 
administratrix, because said sale was void— it not being author- 
ized by the Probate Court —and the administratrix had no power 
to sell at priyate sale without authority from the court. °The 
petition by her to the Probate Court for leave to sell was not 
granted, as appears of record. (Wagn. Stat. 88, § 38; zd. 89, 
§ 45.) 











Woerner & Kehr, for respondent. 






Having made the sale and received the proceeds, the adminis- 
tratrix could not question the sale. 






CurRIER, Judge, delivered the opinion of the court. 


Minna Peppler administered upon the estate of Caspar Peppler, 
and this suit is brought against the defendants as sureties upon 
her administration bond. The breach of the bond complained of 
consists in an alleged failure of the administratrix to account for 
and pay over the assets of the estate according to law. 

It appears that the administratrix, after her appointment, 
returned into court an inventory of certain personal effects ; that 
in June, 1866, she petitioned the court for leave to sell at private 
sale a certain leasehold belonging to the estate, together with a 
saloon and fixtures connected with the leasehold, and that she sub- 
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sequently, and without waiting for the action of the court upon her 
petition, sold the property, including the good-will of the estab- 
lishment, for $1,750, which was paid to her in cash. It further 
appears that she soon after married and left the State, without 
rendering any account of her administration, and that she never 
in fact accounted for any of the assets which came to her hands— 
the leasehold, saloon, etc., constituting ‘the great bulk of the 
estate. There seems to be no serious dispute about these facts, 
but the defendants object that said sale was illegal and unauthor- 
ized, the Probate Court never having acted upon the administra- 
trix’s petition. Assuming the invalidity of the sale, the defend- 
ants insist that the evidence in proof of the sale and of the receipt 
of the $1,750 should have been excluded. 
‘ The administratrix assumed control of the property in question 
and converted it to her own use, and never accounted for either 
the property or its proceeds. It is not perceived that herwunlaw- 
ful acts can be interposed to shield her or her sureties from 
liability. The sgle was evidence conducing to show the value of 
the property converted, as well as the fact that a given amount of 
money came to the hands of the administratrix in her representa- 
tive character. If she is only charged with the amount of money 
actually received, neither she nor her sureties have any just ground 
of complaint. The evidence was competent and was properly 
admitted. 

Some other questions have been adverted to, but I do not deem 
it important to review them. The record shows no substantial 
error to the prejudice of the defendants. In any aspect of the 
case the verdict was moderate, and I think the judgment should 
be affirmed. The other judges concur. 


> 
> 





Jacos DretricH, Respondent, v. CaRL Franz, Appellant. 


1. Bonds —Contracts— Purchase money of land— Obligations on note and 
bond mutually dependent, when.—When a bond is conditioned to convey land 
upon the payment of a note given for the purchase money, the vendor should 
tender a deed thereof if he seeks to recover on the note. The obligations on 
the bond and on the note are mutually dependent. 
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Appeal from Second District Court. 


Davis & Houck, for respondent. 


Where the acts or covenants of the parties are concurrent and 
to be done or performed at the same time, the covenants are 
dependent, and neither party can maintain an action against the 
other without averring and proving performance on his part. 
Whether we consider the particular language or the general intent 
of the parties, the covenants between them were mutually depend- 
ent and conditional, and the vendor can not recover without aver- 
ring performance or an offer to perform on his part. (Kane v. 
Hood, 13 Pick. 281; Runkle v. Johnson, 30 Ill. 328; Lucas v. 
Clemens, 7 Mo. 367; Mobley v. Keys, 13 S. & M. 677; Eckford 
v. Halbert, 30 Miss. 278; Klyce v. Broyles, 37 Miss. 524; 
Johnson v. Wygant, 11 Wend. 48; Green v. Reynolds, 2 Johns. 
207; Jones v. Gardner, 10 Johns. 266; Gazley v. Price, 16 
Johns. 267; Parker v. Parmelee, 20 Johns. 180; Northrup v. 
Northrup, 6 Cow. 296; Slocum v. Howard, 8 Wend. 615-18; 
Sugd. Vend. 162-8 ; 2 H. Bl. 128; Dougl. 620; 11 Wend. 48, 
cited in 15 Mo. 892.) : 


L. Brown, for appellant. 
Buss, Judge, delivered the opinion of the court. 


This was a suit upon a promissory note for $4,500. Defendant 
sets up that the note was given for the purchase money and as the 
final payment for half of a brewery and personal property belong- 
ing to it; that plaintiff gave a bond, conditioned to execute and 
deliver him a warranty deed for the property upon the payment 
of said note, etc., and also alleges various failures of the plain- 
tiff to comply with his agreement to sell, and asks for a rescission 
of the contract. The answer was stricken out and judgment 
rendered by default. 

The answer fails to state sufficient grounds for a rescission of 
the contract, but it does set out the consideration for the note, and 
shows that the plaintiff is not entitled to judgment without ten- 
dering a deed, according to the condition of his bond. It is not 
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doubted that when a contract of sale is signed by both parties, 
and a payment is to be made and the deed delivered at the same 
time, the conditions are dependent, and can not be enforced by 
either without performance on his part. But counsel for plain- 
tiff claims that when the purchaser gives his promissory note for 
the purchase money, and takes a separate obligation for a deed, 
the liability on the side of the maker of the note is absolute, and 
payment can be enforced without performance'by the vendor. It 
is true that if the note is negotiated, the law merchant would 
enforce its payment in the hands of a stranger without reference 
to its consideration. But the payee and vendor holds itas part of 
the contract of sale, and no reason exists why it should not be so 
treated. ‘The deed is its only consideration, and is due when the 
note is payable; and no reason van be given for holding mutual 
covenants to be dependent in any case that does not apply to this. 
The bond is expressly conditioned to convey upon the payment of 
this note, and mutuality requires that the vendor should convey if 
he seeks to recover. The obligations are not independent in form 
even, for that of one of the parties is made to depend upon the 
payment of the purchase money. Should that advantage over the 
other party be given the vendor when the consideration of the 
note which he holds, and which can be inquired into in his hands, 
is a conveyance to be made at the time of its payment? 

This obligation is expressly recognized in Wellman’s Adm’r vy. 
Dismukes, 42 Mo. 101, though it is claimed to have been ignored 
in Bircher v. Payne, 7 Mo. 462, in Smith v. Busby, 15 Mo. 887, 
and in Thompson vy. Crutcher, 26 Mo. 319. An examination of 
two of these cases, however, will show that no gecision was made 
contrary to the doctrine now held. In the first case, the note 
given for the purchase money was sued by an assignee, and it 
appeared that when it was made there was an agreement to post- 
pone its payment upon a certain contingency. The court likened 
it to a contract of forbearance to sue, which could not be pleaded 
as a defeasance, but might be the subject-matter of an action. In 
Smith v. Busby the court held the maker upon his note because 
it was due before, and not at the time he was entitled to his deed. 
In Thompson v. Crutcher the court seems to decide against our 
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view, and refers for authority to Bircher v. Payne, supra, and 
to Best’s Adm’r v. Beauchamp, 1 Mo. 589. Bircher v. Payne, 
as we have seen, is unlike this case, and in Best’s Adm’r v. Beau- 
champ two independent covenants were executed, one by each 
party, and making no reference to each other. The court held 
them not to be dependent, although to be executed upon the same 
day. The action was against the vendor upon his covenant to 
convey, and the chief reason given for the decision was the fact 
that no aliusion was made to the obligation to pay, and a sealed 
instrument could not be explained by parol. 

The court must have been misled by its authorities, and was 
led to announce a doctrine that might be made to work the 
greatest injustice. 

In Pratt v. Gulick, 18 Barb. 297, a note was executed for 
the consideration of an agreement to deliver lumber at a 
future day. The court held the maker liable upon his note, 
although the lumber was not delivered as agreed, because they 
were independent agreements, neither of them referring to the 
other, or being conditioned upon its performance. Had the 
agreement been to deliver the lumber at the maturity of the 
note, and conditioned upon its payment, I can not see upon 
what principle the agreement to pay the note should not also 
have been held subject to the implied condition of the delivery 
of the lumber. 

In the case of Wellman’s Adm’r v. Dismukes, before referred 
to, the obligation of the purchaser was evidenced only by prom- 
issory notes; but inasmuch as the bond for a deed was conditioned 
upon their payment, the case was treated as though there had been 
but a single contract with mutual conditions, and there can be no 
sound reason for taking any other view. And so in Mobley v. 
Keys, 13 Smede & M. 677, and in Eckford v. Halbert, 30 Miss. 
273, and Klyce v. Broyles, 87 Miss. 524, the purchaser had given 
notes for the purchase money, but their payment was held to be 
conditioned upon a conveyance by the vendor. 

The answer in the case at bar should have been reformed. It 
did not show facts sufficient to entitle the defendant to a rescission 
of the contract, but it did show that the plaintiff had no right to 


















OCTOBER TERM, 1870. 89 









Jackson v. Meredith. 








recover without conveying or offering to convey; and the judg- 
ments of the lower courts are reversed and the cause remanded, 
with leave to amend answer. The other judges concur. 













Wit1am T. Jackson, Appellant, » Jonny D. Mereprru, 
Respondent. 










1, Revenue, county — Roads — General county tax —Construction of charter.— 
Citizens of the city of Hannibal are not exempt from county taxes by virtue 
of section 7, afticle rx, of the charter of that city (Sess. Acts 1851, p. 337). 
The gharter merely exempts them from taxes “for any county road pur- 
poses.” The word “road” was evidently omitted inadvertently. 








Appeal from Sixth District Court. 


J. Carr, for appellant. 






H. B. Johnson, Attorney-General, and Hollister, for re- 
spondent. 





Buiss, Judge, delivered the opinion of the court. 





The plaintiff, a resident of Hannibal, prosecutes the tax col- 
lector for enforcing the collection of a county tax, and claims to 
be exempt by virtue of section 7, article 1x, of the city charter 
(Sess. Acts 1851, p. 387), which reads as follows: ‘‘ The citi- 
zens of the city of Hannibal are hereby exempted from working 
on any road beyond one mile from the public square, or from 
paying any tax to procure labor therefor, or for any county pur- 
poses,” etc. The whole section is devoted to the subject of road 
taxes, and it is very evident that there was an omission in the 
enrollment of the act by leaving out the word ‘‘road” before 
‘* purposes.”? The reading should be, and such is the clear intent 
of the provision, ‘‘for any county road purposes.”? Such has 
been the practical interpretation of the statute in Hannibal for 
nearly twenty years, and it is the most natural and obvious one 
that can be given. 

Judgment affirmed. The other judges concur. 
















ST. LOUIS. 





Green v. Craig. 





Letanp W. Green, Respondent, v. NorvaL Craie, Appellant. 


1. Attachment — Plea in abatement waived by pleading to merits — Amend- 
ment in law, effect of.—Under the statute of 1855 (R. C. 1855, p. 252, 3 47) 
a plea in abatement was waived by answering to the merits, and the rule is 
not modified by the amendment contained in the present statutey which pro- 
vides that the suit shall proceed and be disposed of upon its merits, notwith- 
standing the defendant may succeed on his plea in abatement. 

2. Damages, exemplary — Trespass, in action of, when granted.— Exemplary 
or punitory damages are recoverable in an action of trespass against the 
person, where injury was wantonly inflicted; and in such a suit the injured 
party may give in evidence such facts and circumstances accompanying the 
wrong as may have occasioned him special inconvenience agd suffering. 


Appeal from Sixth District Court. 


Lakeman § Bacon, for appellant. 


I. The court erred in sustaining respondent’s motion to strike 
out appellant’s plea to the affidavit for attachment. The cases 
where such plea has been stricken out for the reasons assigned 
in respondent’s motion, are decisions under statutes providing that 


the suit should be dismissed if the plea to the attachment should 
prevail (Sess. Acts 1839, p. 7, § 11; R. C. 1845, p. 139, 
§ 26; R. C. 1855, p. 252, § 47; Fugate v. Glasscock, 7 Mo. 

' 549; Hartry v. Schuman, 18 Mo. 547; Cannon v. McManus, 17 
Mo. 345; Moore v. Otis, 20 Mo. 153 ; Phillips v. Bliss, 82 Mo. 
427), and therefore, under such statutes, the plea to the attach- 
ment was an answer to the suit. 

Il. The General Statutes of 1865, p. 567, §§ 40, 42, in force 
when this suit was brought and tried, change former statutes in 
this: that they provide that if the plea to the attachment be sus- 
tained the attachment shall abate, but the suit shall proceed; and 
‘therefore, under this last, a plea to the attachment is not an 
answer to the suit, but only to the affidavit. Cessante ratione 
cessat lex ipsa. (Perry v. Harper, 42 Mo. 131.) All the 
attachment laws on the subject in this State term the plea to the 
attachment a plea in the nature of a plea in abatement, but it is 
not understood in what sense, under the present law, the plea to 
the attachment part of the writ is a plea in abatement; yet even 
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treating it as such, the writ is at common law divisible, and may 
be abated as part and remain good as to the residue, and the 
defendant may plead in abatement as part, and demur or plead - 
in bar to the residue of the writ. (1 Chit. Pl. 458.) It is 
understood that the principle which governs all cases of this char- 
acter is simply that the defendant shall not, at the same time, 
plead in abatement and in bar of the same part of the writ. As 
in this case this was not attempted, it is submitted that the court 
below mistook the law. Appellant was obliged to answer, dr let 
judgment, nz? dicet, go against him. 

III. The court erred in giving respondent’s second instruction, 
because it authorized the jury to assess punitory damages against 
appellant. (Hill. Rem. Torts, 453; Mooney v. Kennett, 19 Mo. 
555; Sedgw. Dam. 588, 4th ed. ; Friedenheit v. Edmundson, 36 
Mo. 226 ; McKeon v. Citizens’ Railway, 42 Mo. 87; Franz v. 
Hilterbrand, 45 Mo. 121.) 


G. H. Shields, for respondent. 


I. The court properly sustained the motion to strike out the 
plea in abatement. It was a dilatory plea not favored by the 
courts, and the plea to the merits was in bar of a recovery — the 
two were inconsistent. (18 Mo. 547; 17 Mo. 845.) The statu- 
tory provision of the statute of 1870 is identical with the pro- 
vision under which the above-cited decisions were rendered. The 
change in the law allowing the suit to proceed after the attach- 
ment abates makes no change in the mode of pleading. (Wagn. 
Stat. 189, §§ 41-2.) 

II. The second instruction for plaintiff in regard to exemplary 
damages enunciates a doctrine too well settled to admit of serious 
question. ‘The questions of malice, willfulness, oppression, etc., 
were properly submitted to the jury thereby. (45 Mo. 121; 
36 Mo. 226; 27 Mo. 28; 81 Mo. 248; Sedgw. Dam. 524, 
4th ed., note.) The question of malice, etc., is one of évi- 
dence alone, and not one of pleading ; and malice can be proved 
as any circumstance in the case. (41 Mo. 484, 490; 1 Hill. 
Torts, 205.) 
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Currier, Judge, delivered the opinion of the court. 


This was an attachment suit. The defendant first filed a plea 
_in abatement to the attachment, and afterward filed his answer to 
the action upon its merits. The plea in abatement was stricken 
out as having been waived by the subsequent pleading to the 
merits. The defendant excepted. 

The statute of 1855 (R. C. 1855, p. 252, § 47) provided that 
suits by attachment should be dismissed when the issue upon the 
plea in abatement was found for the defendant. It is conceded 
that, under this statute, a plea in abatement was waived by 
answering upon the merits. The present statute (Wagn. Stat. 
189, § 42) is identically the same as the statute of 1855, except 
as it provides that the suit shall proceed and be disposed of upon its 
merits, notwithstanding the defendant may succeed upon his plea 
in abatement. By the old law, an abatement of the attachment 
operated a dismissal of the suit. The present law averts that 
result and permits the suit to go on to final judgment. This is 
the only difference between the two statutes. It is evident that 
the change in the law was not designed to affect the pleadings, or 
to modify the rule that a plea to the merits waived the plea in 
abatement. The court was warranted, therefore, in striking out 
that plea. 

The suit was brought to recover damages for an assault and 
battery, which, according to the allegations of the petition, was 
of an aggravated character. There was evidence in support of 
these allegations ; and the court instructed the jury that they were 
at liberty to assess for the plaintiff such ‘‘ exemplary and puni- 
tory damages ” as in their opinion the circumstances of the case 
warranted. The jury returned a verdict for $200. I see no 
objection to the instruction. Exemplary damages are recoverable 
in an action of trespass against the person where injury was wan- 
tonly inflicted. Exemplary and punitory damages in law mean 
the same thing. They are damages given in the way of example, 
warning, and punishment. The injured party may give in evidence 
such facts and circumstances accompanying the wrong as may 
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have occasioned him special inconvenience and suffering. (Hill. 
Rem. Torts, 441; Franz v. Hilterbrand, 45 Mo. 121.) 

The instructions given for the defendant presented his case 
fairly, and I think the judgment should be affirmed. The other 
judges concur. 








THe Hope Muruat Fire Insurance Company, Respondent, v. 
Henry Beckmann, Appellant. 


1. Insurance companies —New charter treated as amendment to old one, prior 

to change of constitution, when.—The Hope Mutual Insurance Company was 
incorporated in 1857. In 1864 a new charter was obtained, which did not 
purport in terms to be an amendment to the old one, but had precisely the 
same title and embodied most of its provisions, with the addition of certain 
new ones. Held, that, under the present State constitution, it could not be 
treated as an amendment, both from defect of title and from want of proper 
specifications in regard to the act repealed. But under the constitution in 
force at the passage of the new charter, if, from the general scope of the act, 
it was evidently intended as such amendment’or supplement, courts must so 
treat it. 

2. Insurance companies, mutual, suit on premium note by — Amendment of 
charter, acceptance of by company.—In general, the directors of a moneyed 
corporation, when the Legislature has parted with control over the charter, 
have no power to procure or validate by consent such changes in the charter 
as require the assent of the corporation. But in a suit by a mutual insurance 
company, after a change in its charter, against one of its former stockholders, 
on a premium note given prior to the change, no burden is thrown upon 
the company, as a part of its case, to show a due acceptance of the amend- 
ment by the corporation itself. The assent to the new charter by the corpo- 
ration will be inferred from any acts or omissions inconsistent with any other 
hypothesis. 

3. Insurance —Certificate of assessment filed before justice as statement of 
cause of action, effect of.— In a suit by an insurance company against a stock- 
holder on his premium note, commenced before a justice of the peace, the 
filing by plaintiff of the certificate of assessment upon defendant’s policy 
instead of his premium note, was not a fatal irregularity, but one which might 
be corrected whenever objection was raised to it, and would not vitiate a 
judgment if the trial were suffered to progress without raising it. 


Appeal from Sizth District Court. 





7. Bruere, for appellant. 


I. The act of 1864 is a new charter, and no amendment to the 
act of 1857. ee are the creatures of the law; and, 
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without any express declaration in the charter of 1864 that the 
same shall be an amendment to the act of 1857, no court has a 
right to presume so from the mere fact that the name of the 
corporation is the same. 

Il. The act of 1864 is not binding upon appellant, even if 
considered as an amendment, unless his express consent is proven, 
because it materially changes his rights and liabilities. Any 
essential change in the original plan and purpose of the associa- 
tion releases appellant. (Troy & Rutland R.R. Co. v. Kerr, 17 
Barb. 581; New Orleans R.R. Co. v. Harris, 27 Miss. 517; State 
v. Bailey, 16 Ind. 46.) 

Ill. The note was the foundation of suit, and should have been 
filed. (Gen. Stat. 1865, ch. 18, p. T01, §§ 9, 12.) 


Lewis §& Beckington, for respondent. 


The second act of incorporation, approved January 26, 1864 
(Sess. Acts 1864, p. 347), did not destroy the old corporation 
nor create a new one. It did not repeal the existing charter, 
nor does it contain any expression indicating a purpose to extin- 
tinguish the existing corporation. It only repeals such acts and 
parts of acts as may be in conflict with the new law. The exist- 
ence and continuance of the corporation are expressly recognized 
by the terms of the enactment; and if this be not a purely 
amendatory act, it is nothing more than a second or supple- 
mental charter granted to an existing corporation. The company 
was thenceforth empowered to act under both charters, except in 
so far as they might conflict with each other, in which case the 
latter enactment would control. (Sess. Acts 1857, p. 564; Sess. 
Acts 1864, p. 348; Abb. Dig. & Corp. 175, §§ 254, 256, 258, 
260-1; Norris v. Mayor, etc., 1 Swan, Tenn., 164; Johnson v. 
Crawley, 25 Ga. 316; Sumrall v. Sun. Mut. Ins. Co., 40 Mo. 
27.) If, however, it be insisted that the act of 1864 created a 
wholly new corporation, then there are simply two companies in 
existence having the same name. The repealing clause in the 
late charter does not affect anything contained in the former, for 
that is the charter of a different company, and there can not be 
any conflict between acts which operate ncepegmently of each 
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other and upon totally different objects. The old company is, 
therefore, still alive under its first charter, and the defendant has 
no ground upon which to affirm that it is not that company with 
which he contracted which now sues him. He does not show any 
violation of the contract made with the original corporation either 
before or since the act of 1864. 


Biss, Judge, delivered the opinion of the court. 


In 1857 the plaintiff was incorporated (Sess. Acts 1856-7, p. 
564), and by the terms of the charter all who took out policies 
were to become members. Defendant was insured in 1859 and 
gave his premium note, upon which suit is now brought. But in 
the meantime, to-wit, in January, 1864 (Sess. Acts 1863-4, p. 
347), a new charter is obtained, which does not purport in terms 
to be an amendment of the old one, but has precisely the same 
title and embodies most of its provisions, with the addition of 
certain new ones. It provides (§ 1) that ‘‘ the present directors 
[naming them] of the Hope Mutual Fire Insurance Company of 
St. Louis, and all other persons who may hereafter become mem- 
bers of said company in the manner herein prescribed, be and the 
same are hereby incorporated,” etc. The first charter provides 
for sixteen directors, and the last for twelve. By the first charter 
there is but one department; while by the last, separate depart- 
ments are created for the city and country, and there are some 
other not very important changes. 

The defendant claims that the second charter creates an entirely 
independent company, which is the present plaintiff; that he gave 
that company no premium note and is not holden to it; while, on 
the other hand, counsel for plaintiff contend that the second char- 
ter is but an amendment or supplement to the first. Under our 
present constitution it could not be treated as an amendment, both 
from defect of title and from want of proper specifications in 
regard to the act repealed. But under the constitution then in 
force, if, from the general scope of the act, we find that it was 
' intended as such amendment or supplement, we must so treat it. 

It can not be an amendment, says the defendant, or at least 
such a one as leaves the old corporators in the company, because 
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they are not included in the description of members ; and a gram- 
matical construction of the provision above quoted might favor 
this view and exclude all except the directors and those hereafter 
to become members. But the phraseology admitting this con- 
struction is evidently a blunder of the draughtsman. He must 
have supposed that the directors, as the trustees of eleemosynary 
corporations, composed the company, and, by including them, 
that he embraced all its then members; and the whole provision 
can not be reconciled with any other view. The phraseology 
relied upon, by the plainest implication, contradicts the claim that 
@ new corporation was created ; for we find that not only are the 
directors of the existing company to be continued members under 
the new charter, but all persons who may “hereafter become 
members of said company in the manner herein prescribed,” 
ete., referring only to the company already existing. According 
to the claim, an entirely new charter, creating a new corporation, 
not only adopts as corporators the present representative men of 
another corporation, but provides that its new members shall 
consist alone of persons who shall hereafter become corporators, 
not in itself, but in the other corporation — making, in a word, 
no provision for any other corporators than those belonging to 
another company. The claim involves an absurdity. The naming 
of the directors, instead of the members, was a blunder, and the 
legislative intention was to continue the old company with such 
changes as were considered desirable. 

But defendant also contends that, inasmuch as this company 
was expressly exempted from the operation of the general law of 
corporations then in force, reserving to the Legislature the power 
of amendment and repeal (R. C. 1855, p. 371, § 7), the new act 
should have been accepted by the company instead of the direct- 
ors ; and, not having been so accepted, the company acting under 
it has no legal existence. It is true that the directors of a 
moneyed corporation, when the Legislature has parted with con- 
trol over the charter, have in general no power to procure or 
validate by consent such changes in the charter as require the 
assent of the corporation. They are the mere agents of the cor- 
porators ; are imperatively bound and limited by the charter and 
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by-laws adopted in conformity with it; are the servants, not 
the masters, of the corporation. (Commonwealth v. Cullem, 
13 Penn. St. 188.) But the record fails to show by whom this 
amendment was accepted, or whether it was accepted at all, and 
it only appears that the corporation is organized and acting under 
it. The objection assumes that it was the duty of the plaintiff, 
as part of its case, to show the due acceptance of this amendment, 
and perhaps of the original charter itself. No such burden in 
bringing ordinary actions is thrown upon corporations. It is 
true an issue might be made that would involve the question, but 
in the prosecution of its ordinary business the assent to the new 
charter will be inferred from any acts or omissions inconsistent 
with any other hypothesis. (Commonwealth v. Cullem, supra ; 
Bank v. Dunbridge, 12 Wheat. 71.) The Supreme Court of 
Ohio, in Owen v. Pendry, 12 Ohio St. 79, thus speaks of the 
rights of a stockholder who complains of an amendment to a 
charter, even when he is made to suffer by its provisions: ‘‘ The 
law protects any stockholder who, his assent being requisite to the 
amendment of a charter, has not assented. If a personal charge 
is sought to be fixed upon him by virtue of such amended charter, 
he may deny that he assented; he is not concluded by any pre- 
sumption arising from the acts of the other corporators or corpo- 
rate body. If his interest in the corporation or rights as a stock- 
holder will be affected by acting under the amended charter before 
it is accepted in the prescribed mode, he may invoke the aid of 
the State in a guo warranto, or, in an action by himself, the 
power of a court to restrain. But it can not be permitted that a 
corporator, though his assent be in the first instance required, 
shall stand by consenting to the progress of a corporation under 
a charter, and then, when his interest shall so require, set up 
either as a claim or defense that, for want of his direct assent, 
the grant of a charter was not effective, and the acts done were 
illegal.” 

In the case at bar, the liability of defendant does not arise by 
virtue of the amendment, nor does it appear that it is in any way 
affected by it. He can not in this collateral way dispute its adop- 


tion; but if, as a stockholder, he objects to it, he should put its 
7—VOL. XLVI. 
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legality in issue by a direct proceeding. It is -very different from 
those cases where the amendment to the charter is such as to 
substantially change the character or objects of the corporation. 
In most of the States such amendment, without his personal assent, 
even though formally adopted, is held to discharge a subscriber to 
the capital stock from any liability upon his subscription, for the 
reason that his contract is thereby changed and can not be 
enforced. But in Missouri, in Pennsylvania R.R. v. Hughes, 22 
Mo. 291, even that doctrine is denied by a majority of the court, 
and the cases are ably reviewed upon both sides. In the case at 
bar there is no change in the character or object of the corpora- 
tion; there is no change in the contract. The defendant has had 


all the benefit he contracted for; his period has expired, and he 


is now called upon to pay for the losses of others, according to 
the terms of his agreement. Had he been a sufferer by fire he 
would hardly have thought it fair for his co-insured, composing 
with him the company, to make the defense of which he now seeks 
to avail himself. 

The suit was commenced before a justice of the peace, and, as 
a statement of the cause of action, the plaintiff filed an official 
certificate of an assessment upon defendant’s policy, and after 
the case had been appealed to the Circuit Court, and all the evi- 
dence was offered, defendant asked for an instruction that plain- 
tiff could not recover because this was not the instrument upon 
which suit was brought, and the premium note should have been 
filed with the justice. The note embraces the contract upon 
which the action is founded, but the fact that the plaintiff failed 
to file it was not fatal to the suit. It was an irregularity which 
could have been corrected by filing the proper paper when the 
objection was raised, and does not vitiate the judgment if the trial 
is suffered to proceed without raising it. (Sublett v. Nolan, 5 
Mo. 516; Boatman v. Curry, 25 Mo. 433.) 

We find no error in the proceedings of the Circuit Court, and 
the judgment of affirmance in the District Court is affirmed. The 
other judges concur. 
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CHAMBERS, SURVIVING PaRtNER, ETC., Plaintiff in Error, v. 
THomas Russey, Defendant in Error. 


1. Limitations, statute of — Acknowledgment and promise, what sufficient to 
avoid the statute.—An acknowledgment of indebtedness, in order to take a 
case out of the statute of limitations, must contain an unqualified and direct 
admission of a present subsisting debt on which the party is liable and willing 


to pay. 

An offer to compromise and a promise to pay part of an amount claimed 
if the offer were accepted, where the creditor refused to accept, was not an 
acknowledgment of an absolute subsisting debt, coupled with an admission 
that the party was liable and willing to pay, such as to remove the bar of the 
statute. ‘Till the acceptance of the offer the liability did not accrue. 


Error to Sixth District Court. 


T. J. C. Fagg, for plaintiff in error. 


To say that the acknowledgment must be one of a subsisting 
debt which the party is ready and willing to pay, is to say that 
the acknowledgment must in terms also show a promise to pay. 
If that be so, then there is really no distinction between an 
acknowledgment and a promise. The statute (Gen. Stat. 1865, 
p. 749, § 28) evidently intended to make such a distinction ; 
and the true statement of the rule is that it must be such an 
acknowledgment as does not rebut the presumption of an intention 
to pay. (41 Mo. 264.) 

It can not be said that defendant’s, letter was an offer to com- 
promise. There was no dispute between the parties as to the 
amount due, nor as to the terms of payment. No question was 
raised as to the liability of defendant; and all this seems to be 
clear and distinct from the terms of the letter itself. There is a 
condition attached to the surrender of the amount of money 
which Rubey says he has in his hands and proposed to divide 
among his creditors; but how does that affect the acknowledg- 
ment of his indebtedness? Suppose his proposition is not 
accepted by his creditors and the condition still remains unper- 
formed. What does he say will be his course in reference to the 
matter? He does not say that in that event he will rely upon 
the bar of the statute to protect him, nor does he in any way 
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intimate that he does not intend to pay the debt. The promise 
is without qualification, and not made dependent upon any condi- 
tions whatever. (See generally, in relation to the case at bar, 
Cowan v. Magauran, Wall. C. C. 66; Arnold v. Dexter, 4 Mass. 
122; Bank of Alexandria v. Clarke, 2 Cr. C. C. 464; Rhodes 
v. Hadfield, ¢d. 566; Reynolds v. Calvert, 8 Cr. C. C. 211; 
Young v. Wetzell, id. 359; Archer v. Poor, 5 Cr. C. C. 542; 
Weitzell v. Bussard, 11 Wheat. 8309; Thompson v. Peters, 12 
Wheat. 565; Bell v. Morrison, 1 Pet. 851; Kampshall v. Good- 
man, 6 McL. 189; Davis v. Van Zandt, 2 Cr. C. C. 208; Dan- 
forth vy. Culver, 11 Johns. 146; Johnson, Adm’r, v. Beardslee, 
15 Johns. 8; Martin v. Williams, Ex’r, 17 Johns. 330; Carr’s 
Adm’r v. Hurlburt’s Adm’r, 41 Mo. 264.) 


Henderson §& Dyer, for defendant in error, cited 2 Pick. 
868 ; 15 Johns. 511; 8 Cranch, 72; 1 Serg. & R. 176; 9 Serg. 
& R. 128; 11 Whart. 309; Hardin, Ky., 301; 2 Bibb, 284; 3 
Bibb, 269; 40 Mo. 268. 


Waener, Judge, delivered the opinion of the court. 


The plaintiff brought his action in the Louisiana Court of 
Common Pleas, on the 21st day of April, 1869, on account of 
goods sold to the defendant in April, 1856. The defense was 
the statute of limitations. Replication, a new promise by which 
the case was taken out of ,the statute, etc.; upon issue joined, 
judgment was given for the defendant. 

The writing by which the bar of the statute was sought to be 
avoided was a letter written by the defendant to the plaintiff, 
dated March 3, 1866, in which he says: ‘‘ By dint of hard labor 
for the last few years, I have saved, besides supporting my 
family, one thousand dollars, and I propose giving it all up to 
my creditors—that is, the creditors of Lea & Rubey—to be 
equally distributed between them, provided they will entirely 
release me from further obligations. I have just heard from all 
the creditors except yourselves, and all have agreed to the propo- 
sition; and now I extend it to you for your decision, hoping you 
will answer immediately. Most of the creditors have judgments. 
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If the proposition is agreed to by all parties, I will surrender it 
all; otherwise it would be useless.” 

The question is whether this is sufficient, under a just and 
proper construction of the statute, to remove the bar. In the 
ease of Carr’s Adm’r v. Hurlburt’s Adm’r, 41 Mo. 264, it was 
said that to take a case out of the statute of limitations there 
should be either an express promise to pay or an acknowledgment 
of an actual subsisting debt on which the law would imply a 
promise. But if the acknowledgment was accompanied with 
conditions or circumstances which repelled or rebutted the pre- 
sumption of a promise or intention to pay, or if the expressions 
used were vague, equivocal, or ambiguous, leading to no certain 
or determinate conclusion, they would not satisfy the requirements 
of the statute. It is not necessary, however, that the promise 
should be express ; it may be raised by implication of law, from 
the acknowledgment of the party. But such acknowledgment 
should contain an unqualified and direct admission of a present 
and subsisting debt on which the party is liable and willing to 
pay. 

Where the maker of a note agreed with the holder to pay him 
a certain proportion of the amount due, in full discharge of 
the note, and afterward made and signed a note for the 
amount so promised, and offered it tothe holder in payment of 
the first note, and the holder refused to receive it, it was held 
that that was not such an acknowledgment or new promise as 
would take the first note out of the statute. (Smith v. East- 
man, 3 Cush. 355.) 

In the case at bar, the defendant wrote to the plaintiff that he 
had a certain sum of money, and proposed giving it all up to 
his creditors for equal distribution, provided they would entirely 
release him from all obligations; and he extended that proposi- 
tion to the plaintiff for his decision. This was certainly not an 
acknowledgment of a subsisting debt, coupled with an admission 
that the party was liable and willing to pay. Instead of an 
admission, it was an offer of compromise and a promise to pay 
part for the whole. And as the offer of compromise was not 
accepted, the liability did not accrue. I can not see that there 
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is any color for saying that the writing constituted such an 
acknowledgment or promise as removed the bar of the statute. 
Judgment affirmed. The other judges concur. 


- 
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Wiiu1am Hopxrs, Plaintiff in Error, v. Mitton Lovett ef ai., 
Defendants in Error. 


1. Injunetion— Remedy resorted to, when.—Where perfect remedy exists at 
law, resort should not be had to injunction. 


-ror to Sixth District Court. 


EB. 4. Lewis, F. T. Williams, and Hill & Jewett, for 
plaintiff in error. 


Mc Kee, and Henderson § Hayden, and J. D. S. Dryden, 
and Sharp §& Broadhead, for defendants in error. 


This was a bill for an injunction brought against the County 
Court of Lincoln county to restrain the issue of the county bonds 
designed to be given for the purchase of the capital stock of the 
St. Louis and Keokuk Railroad Company. The court appointed 
A. H. Martin an agent for the county to confer with the directors 
of the company to secure the location of the railroad, and to order 
the issue of the bonds and pay them over in such sum or sums as 
he might think proper. 


WaeneR, Judge, delivered the opinion of the court. 


It is obvious that the judgment in this case must be affirmed. 
The petition utterly fails to show any such facts as would entitle 
the plaintiff to relief by injunction. The only plausible pretext 
embodied in the bill for equitable interposition was to restrain 
Martin from negotiating the bonds, and the writ has been volun- 
tarily dismissed as to him. 

The prayer to enjoin Ingram and Wilson from executing the 
bonds is futile, as it nowhere appears that they had any authority, 
that they acted in an official capacity, or that the bonds, if signed 
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and executed by them, would bind anybody. The claim to pro- 
hibit Woolfolk from collecting the tax bill rests on no better 
foundation. It is not shown by what authority he pretended to 
act, or whether by any authority; nor is there any allegation as to 
his insolvency, so as to render an action at law against him inef- 
fectual. Again, if the whole subscription was void, as is alleged, 
still injunction against him was not the proper remedy. In either 
of the above-indicated events he was a mere trespasser, and a 
perfect remedy against him existed at law. Parties must be fond 
of paying costs when they come into this court with such a record. 
Judgment affirmed. The other judges concur. 


——_—-—~——-————_ 


Stave oF Missourr ex rel. J@gn L. Larunor, Appellant, v. 
Joun D. Dow1ine et al., Respondents. 


1. Practice, civil— District Courts— Assignment of errors — Statement of 
case—Failure to file.—The failure of appellant to file an assignment of errors 
and statement of the case before the District Court (@en. Stat. 1865, ch. 135, 
2 88) up to the time when the case is reached upon the docket, is proper 
ground for dismissing the appeal. 


Appeal from Sixth District Court. 


’ 
. 


James Carr, and Green § Wilson, for appellant. 
Geo. H. Shields, for respondents. 
Buss, Judge, delivered the opinion of the court. 


This case was appealed from the Hannibal Court of Common 
Pleas and regularly docketed. When called up for hearing, the 
plaintiff’s counsel did not appear, and it appeared that no assign- 
ment of errors and no statement of the case and points had been 
filed ; and therefore, and for that cause, the District Court dis- 
missed the appeal. From that action the plaintiff appeals to 
this court, and the only question is whether such dismissal was 
erroneous. 

The chapter concerning District Courts (ch. 185, Gen. Stat. ) 
expressly provides (§ 38) that ‘‘on appeals and writs of error, 
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each party shall, on the day next preceding the day on which the 
cause is docketed for hearing, make out and furnish the court a 
clear and concise statement of the case, and the points intended 
to be insisted on in the argument.” It has generally been con- 
sidered sufficient if this statement or brief is placed upon the files 
before the case is reached upon the docket, but it has never been 
dispensed with om the part of the appellant, and the usual penalty 
is the dismissal of his appeal. 

We find no error in this action of the District Court, and the 
other judges concurring, it will be affirmed. 


> 





Rs, 
Grpgron Howett, Defendant dm Error, v. Reynotps County, 
Plaintiff in Error. 

1, Practice, civil — District Court, no record of judgment in, effect of.—In a 
case properly appealable through the District Court, where the record sets out 
no judgment of the District Court, and nothing to show that the cause is not 
still pending there, the case should be dismissed and stricken from the docket. 


Error to Second District Court. 
J..\W. Emerson, for defendant in error. 


J. R. Arnold and H. B. Johnson, for plaintiff in error. 


Waener, Judge, delivered the opinion of the court. 


The record in this case is a simple transcript of the proceedings 
as had in the Circuit Court. There is a writ of error showing 
that the cause was ordered to be removed to the Second District 
Court, but it does not appear that any action was ever taken upon 
it in that court. There is no judgment of the District Court set 
out in the record, and there is nothing to show that the cause is 
not still pending there. The case will be dismissed and stricken 
from the docket. 

Judge Currier concurs ; Judge Bliss absent. 
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Witi1aM GILKER AND Mary GiILkER, His Wirz, Appellants, v. 
Henry Brown, Respondent. 






1. Convevances — Life estate— Mortgage — Conditional estate — Reverter — 
Forfeiture.— A deed from A. to B. conveyed a life estate in certain premises, 
remainder in fee to the children of A.; and provided that in case of the attempt 
of B. to sell or dispose of his interest or life estate, except to the children, 
that estate should cease and the property vest absolutely in the children. B. 
afterward conveyed away the property by mortgage. Held, first, that the 
mortgage, either in itself or as perfected by subsequent action, was a sale 
such as worked a forfeiture of the life estate; second, that such estate was not 
one upon condition, with a reversion to the grantor upon condition broken, as 
the entire estate passed out of him with no possibility of reverter; that hence 
no declaration of forfeiture on the part of the grantor was necessary to deter- 
mine the estate of the grantee, but that his life estate terminated, and that of 
the children commenced, at once upon the making of the mortgage. 

. Lands and land titles — Action for recovery of lands, limitations to— Acts 
in force when action commenced, not when cause of action accrued, must 
govern, when. — Where the right of action for the recovery of real estate 
accrued in 1833, and plaintiff in the action became of age in 1849, suit brought 
in 1867, being less than twenty but more than ten years afterward, would be 
barred by the statute of limitations. The case would be governed by the act 
of 1847 (Sess. Acts 1847, pp. 94-5, 33 1, 4) limiting the right of action to ten 
years, and not by that of 1825, allowing twenty years after the removal of 
disability within which to sue. The case would not be taken out of the pro- 
visions of the act of 1847 by section 15 of the act of 1855 (R. C. 1855, p. 1053). 
Under a proper interpretation of that section the action was subject to the 
laws in force at the time of the passage of the act of 1855, viz: the laws of 1847. 
The “laws” referred to in that section can have no reference to those in force 
when the right of action accrued, but when the act of 1855 took effect. It 

can have no reference to any acts of limitation prior to those of 1847. (See 

Billion v. Walsh, 46 Mo. 492.) 















to 


















Appeal from Sixth District Court. 






M. Kinealy, with whom was J. 2. Kellar, for appellants. 





I. On the facts set forth in the instruction of the court below, 
the limitation act of 1825 governs in this case, and the suit was 
not barred. (Schultz v. Lindell’s Heirs, 40 Mo. 852; Reaume 
v. Chambers, 22 Mo. 54; Billon v. Larimore, 37 Mo. 887.) 

II. The instruction given by the court assumes a state of facts 
which was not in proof. Mary Lyons took a life estate in the 
land upon a condition subsequent. (2 Washb. Real Prop. 20.) 
The breach of the condition, without entry or claim, did not work 
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a cesser of the estate of Mary Lyons or her grantees. (4 Kent, 
128.) Until this suit was brought, there had been no entry or 
claim, as neither a mere silent acquiescence in the act constitu- 
ing a breach, nor a parol assent to it, will amount to a waiver of 
the right of forfeiture for the breach. (2 Washb. Real Prop. 
16.) Mary Lyons was alive when this suit was commenced, and 
the parties entitled to enter by reason of the forfeiture are not 
bound to enter, and may wait until the natural termination of the 
life estate; and the statute of limitations will not commence to 
run against them in favor of the grantee of the tenant for life 
until then, if they do not enter before. (Jackson v. Marcius, 2 


Wend. 357.) 
E. 4. Lewis, for respondent. 


There was no error in the instruction. The petition shows the 
right of action to have accrued to the plaintiff, Mary Gilker, 
in 1833, when she was under the disability of minority. Her 
disability of coverture did not arise until 1844, and could not 
then be cumulated upon that of minority. So that, even by the 


statutes then existing, she was barred long before the action was 
commenced. (Keeton v. Keeton, 20 Mo. 530; Dersaunier v. 
Murphy, 33 Mo. 184; Billon v. Larimore, 87 Mo. 375.) But 
the whole case is concluded by the statute first approved February 
2, 1847, whether the right of action accrued in 1833, according 
to the petition, or in 1837, according to the proofs — twenty- 
four years being there made the utmost limit in any possible case. 
(Sess. Acts 1847, p. 94.) This is @ statute of repose. Its 
operation gave ample time for these plaintiffs to assert their claim 
before being barred. It has conferred an absolute title on the 
defendant as against any right which has lain dormant for twenty- 
four years. It supersedes all previous statutes, whether rights 
had accrued under them or not. (Callaway County v. Nolly, 31 
Mo. 395; Nelson v. Brodhack, 44 Mo. 396; Stephens v. St. 
Louis National Bank, 48 Mo. 388.) In the case of Schultz v. 
Lindell, 40 Mo. 330, cited by appellants to show that effect was 
given in 1867 to the statute of 1825, it will be observed that the 
suit was commenced in September, 1855, which was before the 
act of 1847 went into effective operation. 
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Buss, Judge, delivered the opinion of the court. 


This is an action of ejectment commenced in October, 1867, 
in the St. Charles Circuit Court, and the petition alleges that 
the right of entry and cause of action accrued to Mary Gilker, 
then Mary Lyons the younger, in December, 1833. The answer 
denies plaintiff’s allegations and sets up the statute of limitations, 
and the reply interposes the disabilities of minority and coverture. 

One James Lyons, the father of Mrs. Gilker, was the original 
patentee of the land; and in January, 1833, he executed a deed, 
by which he conveyed to his sister, Mary Lyons the elder, in 
consideration of his regard for her, and of her care and attention 
to his three infant children, a life estate in the premises in con- 
troversy, remainder in fee to said children ; and the deed expressly 
provides that in case of her intermarriage, or in case she shall 
attempt to sell or dispose of her interest or life estate, except 
to his said children, the life estate shall cease and the property 
vest absolutely in the children. In December, 1833, said Mary 
Lyons conveys the property to one Aubrey, to secure him upon a 
liability for costs; and while there is no evidence of foreclosure 
or release by her, Aubrey seems to have soon after held and 
treated the property as his own. The plaintiffs claim that, by the 
terms of the deed to Mary Lyons, this conveyance worked a for- 
feiture of the estate to the children of the original grantor, whose 
names were John, Mary, and Elizabeth. John and Elizabeth 
died in infancy and without issue, and Mary, who is the present 
plaintiff, Mary Gilker, claims through said deed of her father as 
grantee therein, and as heir of her brother and sister. 

The principal questions raised by the record pertain to the 
construction of our various statutes of limitation; but before 
considering them and their application to this case, we should 
first inquire when the life estate determined and the property 
became vested in the children. Under the mortgage by Mary 
Lyons to Aubrey, in 1838, we find him soon after in possession 
and selling to third persons. The leading object of the original 
grant, viz: to provide for the infant children of the grantor, 
seems to have been defeated, and we are warranted in treating 
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such mortgage, either in itself or as perfected by subsequent 
action, as a sale provided against by the terms of the original 
grant. 

This was not an estate upon condition, with a reversion to the 
grantor upon condition broken, for the entire estate passed out 
of him, with no possibility of reverter. Had it been such an 
estate it would not have been terminated -y the breach of the 
condition alone, for the law permits it to continue until the grantor 
or his heirs shall determine to take advantage of the breach. (2 
Blackst. Com. 155-6; 4 Kent, 126-7; Washb. Real Prop. 450; 
Warner v. Burnett, 31 Conn. 468.) The grantor who imposes 
the condition has a right to waive it, and so long as he does so 
the estate continues. 

There can be no estate upon condition unless there is or may 
be a reversion, unless the right of entry for breach remain in 
the grantor or devisor, or his heirs, upon the theory that the 
breach of the condition works a forfeiture of the original grant, 
and the grantor, etc., enters upon the estate divested of inter- 
mediate encumbrances. Upon this theory the grantor, etc., alone 
can enter, for he alone is interested in and can have a right to 
work such forfeiture. If, where the estate is all conveyed without 
any reversion, as in the case at bar, the first estate were held to 
be an estate upon condition, the original grantor, etc., who alone 
can declare a forfeiture, might refuse to do so, and hence the 
subsequent estate be defeated. In view of this inconvenience, and 
of the fact that there can be no forfeiture to one who has become 
a total stranger to the subject of his grant, ‘‘ a condition followed 
by a limitation over to a third person, in case the condition be not 
fulfilled, or there be a breach of it, is termed a conditional limit- 
ation”? (3 Gray, 146-7), and the previous estate at once deter- 
mines upon the happening of the contingency upon which it is 
limited. The same effect, in this regard, is given to words merely 
conditional as would be given, had there been a reversion, to words 
of express limitation. 

This distinction is well illustrated by the case at bar. No 
estate, right, or interest had been left in James Lyons. There 
could be no forfeiture to him of the estate granted his sister, and 
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he had no right to waive a breach of the condition, for he had 
conveyed all his interest, the estate granted his sister being lim- 
ited upon her death, marriage, or attempt to sell, and that granted 
his children to commence in possession upon the happening of 
either of said contingencies. The estate, then, of Mary Lyons 
terminated in 1838, or soon after; the right of entry in the 
children of James Lyons became, at such termination, at once 
complete, and the statute of limitations, unless restrained on 
account of disabilities, then began to run. - 

- Counsel for plaintiff present a question which may hereafter 
become one of importance. They now insist that the right of 
entry in the children of the grantor commenced at the death of the 
tenant for life, and that the statute could not begin to run until 
then. It is true that, although a right of entry at once accrued 
upon termination of the original estate by breach of condition, 
the remainder-man is not bound to enter at that time, but may 
permit the life estate to terminate by the death of the tenant for 
life without prejudice to his right of entry at such death. (Wells 
v. Prince, 9 Mass. 508; Wallingford v. Head, 15 Mass. 471; 
Stevens v. Winship, 1 Pick. 827; Washb. Real Prop., ch. 30, 
§ 375.) This doctrine does not seem quite consistent with the 
former view; but it must be founded, I think, upon the injustice— 
if the remainder-man is unadvised of or omits to take advantage 
of a conditional and perhaps doubtful limitation — of preventing 
him from taking his estate after the express and unconditional 
determination of the former one. But this question can not 
affect the present action, because it was begun before the death 
of the tenant for life, and is expressly based upon the determina- 
tion of the former estate by breach of condition. 

At the instance of defendant, the court gavé the following 
instruction, to which the plaintiff excepted: ‘‘It being admitted 
in the pleadings that the right of action, if any, accrued in the 
year 1833, if it appears from the evidence that the plaintiff, Mary 
Gilker, was at the time an infant, and that she reached her 
majority in the year 1849, then, as to her individual right under 
the deed of James Lyons to Mary Lyons, she is bound by the 
statute of limitations and can not recover in this action. And if 
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it further appear from the evidence that John and Elizabeth 
Lyons were also infants at the time the right of action accrued 
to them, and that they both died before their respective disabili- 
ties were removed ; that the plaintiff, Mary Gilker, claims as their 
heir at law, and that more than ten years before the commence- 
ment of this suit, and after the periods when the disabilities of 
the said John and Elizabeth Lyons respectively would have 
expired had they lived, then the said plaintiff is also barred as to 
the rights so inherited.by her, and can not recover in this action.” 

With the coverture of Mrs. Gilker we, have nothing to do, for 
that, occurring as it did subsequent to the right of entry, can not 
be permitted to lengthen the term of the disability arising from 
infancy. It appears that she arrived at the age of majority (then 
twenty-one) in 1849. If her right to sue is governed by the act 
of 1825, which was in force in 1833, then she does not lose it 
until twenty years after she becomes of age; and this suit, begun 
in 1867, would be within the statute. 

Upon this point the decisions have not been uniform, although 
the better opinion would seem to be that the limitation act of 1847 
swept away those parts of the acts of 1885 and 1845 which pro- 
vided that where the right shall have accrued before their adop- 
tion, actions as regards their limitation shall remain subject to 
laws then in force. The contrary doctrine seems to have been 
indicated in Keeton’s Heirs v. Keeton’s Adm’r, 20 Mo. 542, in 
Reaume v. Chambers, 22 Mo. 54—5, and in Schultz v. Lindell’s 
Heirs, 40 Mo. 880. But in Callaway County v. Nolley, 31 Mo. 
393, the question was directly decided, and the following lan- 
guage was used by the court: ‘‘The construction put upon the 
existing statute of limitations, as to real actions, is that when ten 
years have elajjsed from the taking effect of the act, the action is 
barred, although it first accrued under some other act of limita- 
tions which gave a longer period within which to bring it.” The 
same view was held in City of Carondelet v. Simon, 87 Mo. 408, 
and would doubtless have been adopted in Schultz v. Lindell’s 
Heirs had the point been a leading one in the case to which the 
mind of the court was distinctly brought. Section 15, then, of 
the act of 1855 (R. C. 1855, p. 1058), providing that the pro- 
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visions of the act shall not apply to any actions commenced, nor 
to any cases where the rights of action or of entry should have 
accrued before the time when the act took effect, but that the 
same should remain subject to the laws then in force, re-enacted 
in the act of February 4, 1857 (Sess. Acts 1857, p. 80, § 15) and 
embodied in the revision of 1865 (p. 749, § 32), can have no ref- 
erence to any acts of limitation beyond the act of 1847; and the 
court was correct in its instruction as to the individual right of 
Mrs. Gilker. So also is the instruction correct as to her interest 
as heir of her brother apd sister. They were near her own age, 
and more than ten years had elapsed after they would, if living, 
have arrived at the age of twenty-one years before this suit was 
instituted; and she at least could not complain of the instruction. 
(Upon this question see Billion v. Walsh, 46 Mo. 492.) 

The evidence sustains the petition in regard to the determina- 
tion, by breach of condition, of the life estate of Mary Lyons, 
senior, and no amendment can avail the plaintiff. The judgments 
below will therefore be affirmed. The other judges concur. 


Atex. R. Granam, Respondent, v. WiLLIAM RosEBURGH ef ai., 
Appellants. 


1. Equity — Election, general principle of.— The general principle of election 
is frequently applied by courts of equity in cases of wills, and rests upon the 
obligation imposed upon a party to choose between two inconsistent or alter- 
native rights or claims, in cases where there is a clear intention of the person 
from whom he derives one, that he should not enjoy both. 

2. Equity—Specific performance—Election.—A testator made a devise of ‘the 
residue” of his estate, in trust for the use and benefit of his heirs, among 
whom was A. Afterward the testator agreed to convey to A. a certain tract in, 
Shelby county, which tract A. proceeded to possess and improve. On testa- 
tor’s death, the trustees paid over to A. his portion of the uses and profits 
derived from the “‘residue.” In suit against the trustees for specific perform- 
ance of testator’s contract to convey, held, that A. would not be compelled 
to elect between the rents and profits of his share in the residue and the land 
in controversy. The disposal of the Shelby land during the lifetime of the 
testator took it out of the residuary clause, and showed that he had no inten- 
tion to include that property in the devise. 
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Appeal from Sixth District Court. 


H. S. Lipscomb and J. F. Benjamin, for respondent. 


James Carr, for appellants. 


Waener, Judge, delivered the opinion of the court. 


This was a suit for specific performance, and the petition states 
substantially that John Graham, the father of the plaintiff, resided 
in Pittsburg, Pa., and died in February, 1869 ; that he was seized 
in fee simple of several tracts of land lying in the State of Mis- 
souri, among which was a tract in Shelby; that by the provi- 
sions of his last will and testament, dated March 20, 1866, he 
devised the residue of all his estate to defendants as executors 
and trustees, for the use and benefit of his three sons, one of 
whom was plaintiff, during their respective lives, and, at their 
_ deaths, to be distributed to their children then living ; that defend- 
ants accepted the trust, and that one of the sons of the testator 
died previous to the death of the testator, leaving no descendants ; 
that in August, 1868, the testator promised and agreed in writing, 
that in consideration of natural love and affection, and the fur- 
ther consideration that one McMurtry, who was the father-in- 
law of plaintiff, would deed to plaintiff forty acres of timber 
land near the tract before mentioned, he would convey to plain- 
tiff the same tract as soon as he was able to come to Missouri, 
and that he authorized plaintiff to take possession of said land 
and make improvements thereon; that by virtue of said promise 
he took possession of the land, the same being all prairie, and 
erected thereon an expensive dwelling, and made other valuable 
. improvements, and is still in possession; that the condition con- 
tained in the promise, that McMurtry should convey the forty 
acres of timber land, has been fully complied with, and that the 


testator came to Missouri in the fall of 1868, for the purpose, 


among other things, of executing a deed conveying the land to 
plaintiff, but upon his arrival in this State he was prostrated with 
sickness and unable to do so, and that he lingered and finally died 
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without making the deed. The bill, in conclusion, asked for a 
decree vesting the title in the plaintiff. 

The answer denied all the allegations in reference to the agree- 
ment or promise for the conveyance of the land, and for a further 
defense set up that at the time of making the will, and at the time 
of the death of the testator, the testator was seized and possessed 
of a large amount of real, personal, and mixed property; that he 
owned a large and valuable tract of land in Ralls county, which 
he devised to defendants as trustees for the use of the plaintiff, 
for and during the term of his natural life, and then to his 
descendants; that, in addition to the foregoing specific devise 
to the defendants as trustees for the use and benefit of the plain- 
tiff, the testator, after bequeathing some specific legacies to other 
persons, devised and bequeathed all the rest and residue of his 
estate, real, personal, and mixed, to the defendants as executors 
and trustees, to be held by them in trust, and to receive and col- 
lect the rents, profits, dividends and income of said residuary 
estate, and to divide the same semi-annually into three equal 
parts or shares, one of which they were required to pay to the 
plaintiff, and the other two shares to the other two sons of the 
testator, during the continuance of the said trust; that on the 
—— day of , 1869, the defendants paid to the plaintiff 
the one-third part of the rents, profits, dividends, and income of 
the said residuary estate, as his semi-annual part or share thereof ; 
and he, with a full knowledge of the provisions of said will, 
accepted and received said part or share in full payment and 
satisfaction of his share or part in said residuary estate. 

There is, then, an averment of the readiness of the defendants 
to place plaintiff in possession of the Ralls county lands, and that 
plaintiff had elected to accept the provisions of the will in lieu of 
the land described in his petition. 

There was a demurrer to so much of the answer as set out the 
provisions of the will and insisted on an election, on the ground 
that it constituted no defense. This demurrer was sustained, and 
the court rendered judgment thereon and found all the facts for 
the plaintiff as stated in the petition, and rendered a decree 


accordingly. The only question is whether that part of the answer 
8—vOL. XLVII. 
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stricken out constituted any defense, and, if true, was sufficient 
to invoke the doctrine of election. 

The principle of election is frequently applied by courts of 
equity in cases of wills, and rests upon the obligation imposed on 
a party to choose between two inconsistent or alternative rights or 
claims in cases where there is a clear intention of the person from 
whom he derives one, that he should not enjoy both. 

If the property in question was intended to be conveyed by the 
testator to the trustees so as to create a trust and vest the entire 
legal estate in the trustees, the provision made for the plaintiff 
would be inconsistent with the right he now claims, and he would 
be bound to elect. In that case the claim here set up, if allowed 
to prevail, would inevitably defeat the scheme of the will so far 
as collecting and paying over the profits and incomes derived 
from the entire residuary estate is concerned. 

But it is nowhere averred in the answer that the testator devised 
the specific lands in dispute. It is stated that he devised all the 
rest and residue of his estate, but whether that was intended to 
include this property is the question to be solved. The will was 
made in 1866, and at that time the residue undoubtedly compre- 
hended everything that was not specifically devised. But subse- 
quently the testator, for certain considerations, agreed to give 
and convey to the plaintiff this tract of land. Upon the strength 
of that agreement the plaintiff complied.with the conditions, 
entered upon the land, and made valuable improvements thereon. 
This, then, was a disposal of the property during the lifetime of 
the testator, and took it out'of the residuary clause. As this 
property was disposed of, it did not in any wise impair or alter 
the provisions of the will, and it was so unquestionably looked 
upon by the testator at his death. 

Viewed in this light, there is nothing here requiring an election. 
There is no such repugnaney or inconsistency as to destroy the 
intention of the testator, as evidenced by his will, and at the 
same time admit the claim of the plaintiff. 
Judgment affirmed. The other judges concur. 


















OCTOBER TERM, 1870. 









Magywire v. Tyler et al. 



































JoHN Maewiry, Plaintiff, x. Mary L. Tyier e¢ a/., Defendants. 


1, Ejectment — Judiciary act — Magwire v. Tyler— What points properly 
decided by Supreme Court.— Under section 25 of the judiciary act, the 
Supreme Court of the United States is confined to questions arising under 
laws of the United States, and can not consider any distinct equity arising 
out of contracts or transactions between parties. And the only thing which 
that court could decide in the case of Magwire v. Tyler was the validity of the 
respective confirmations to Brazecau and Labeaume. 

Under the decision of the Supreme Court in that case (8 Wall. 650) the 
legal title vested in plaintiff, and under that ruling his proper remedy was 
ejectment. But suit was brought by bill in equity, and should be dismissed. 

2. Equity — Ejectment — Bill to set aside deed and vacate title can not be 
united with suit for possession.—In a bill to set aside a deed as fraudulent, 
the plaintiff can not sue for the recovery of the possession of the land; and 
proceedings instituted for the purpose of vacating title, vesting it in plaintiff, 
and to eject defendant and obtain possession, are fatally erroneous on writ of 
error or appeal, and can not be sustained. When the decree is entered estab- 
lishing plaintiff’s title, he must then pursue his remedy in ejectment for the 
possession. The defendant has a right to have a jury to pass upon the ques- 
tion of rents and profits and upon other questions which. may arise in that 
form of action. 

Equity — Statute changes only form of action—Court will not interfere 
in an action strictly equitable.— Although, under the statute (Wagn. Stat. 
999, 3 1), legal and equitable cases are to a certain degree blended as to form, 
the principles remain the same, and the court will not interfere and exert its 
equity powers in a strictly legal action. The innovation extends only to the 
form of action in the pleadings. The party need only state his cause of action 
in ordinary and concise language, whether it be in assumpsit, trover, trespass, 
or ejectment, without regard to ancient forms; but the distinction between 
the actions remains the same. 

To entitle plaintiff to an equitable interference of the court, he must show 

a proper case for the interference of a court of chancery, and one in which he 

has no adequate and complete relief at law. 


ee 


On Motion to Affirm Judgment of Common Pleas Court. 


This is a motion to affirm the judgment of the Common Pleas 
rendered at the March term, 1865. From that judgment an 
appeal was taken to this court, and at the March term, 1867 (40 
Mo. 406), said judgment was reversed and Magwire’s petition 
dismissed. The judgment of this court was reversed in the 
Supreme Court of the United States, at the December term, 
1868, and was again argued there on a motion to reform the 
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judgment, December term, 1869. The Supreme Court of the 
United States rendered two opinions, which will be found in 8 
Wall. 650. 

For statement of case see opinion of the court. As to the 
facts at large touching the case, see 40 Mo. 407 


S. 7’. Glover, for plaintiff on motion. 


I. Defendants claim that the only remedy Magwire has is in a 
court of law, and that this suit must now be dismissed and eject- 
ment instituted to recover the land. It is not claimed that 
defendants have been deprived of any right, but a mere form is 
demanded at the end of a litigation by which the rights of the 
parties have been settled. Our code of practice will not counte- 
nance such an objection. The plaintiff is required to file a peti- 
tion showing his cause of action; the defendant answers it. 
There is no bill in equity or other formal pleading under our code. 
Justice is administered without forms. (R. C. 1855, p. 1229, 
§ 3; Cobb v. West, 4 Duer, 38; Parsons v. Sydam, 3 E. D. 
Smith, 276; Haight v. Child, 84 Barb. 186; Scott v. Pilking- 
ton, 15 Abb. 280; Robinson v. Rice, 20 Mo. 229; Butterworth 
v. O’Brien, 24 How. Pr. 438 ; Charless v. Rankin, 19 Mo. 490; 
Winterden vy. Eighth Av. R.R., 2 Hilt. 389; Patrick v. Abeles, 
27 Mo. 184; 19 How. Pr. 94; Durant v. Gardner, 15 Abb. 
Pr. 445; Marquat v. Marquat, 2 Kern. 336; Egert v. Wicker, 
10 How. Pr. 193 ; Cotheal v. Tallmadge, 1 E. D. Smith, 579; 
Chapman v. Carolin, 3 Bosw. 456 ; Depeyster v. Wheeler, 1 Sandf. 
719; Harmony v. Bingham, 1 Duer, 210; Hart v. Hudson, 6 
Duer, 294; Relyer v. Beaver, 34 Barb. 547; 36 Barb. 29; 39 
Mo. 471.) There is no such defense in this record as that plain- 
tiff should seek his remedy at law, and this appears from the 
assignment of errors. The defendants deny plaintiff ’s right, and 
submit themselves to the judgment of the court. That waives 
such a plea, even supposing the forms of equity pleading to still 
prevail. (Underhill v. Van Courtlandt, 2 Johns. Ch. 869; Lud- 
low v. Simond, 2 Caines’ Cas. 40; 4 Johns. Ch. 290; Grandin 
v. Leroy, 2 Paige, 509; Hawley v. Cramer, 4 Cow. 727; Leroy 
v. Pratt, 4 Paige, 81; Burroughs v. McNeil, 2 Dev. & Bat. Eq. 
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800; Cable v. Martin, 1 How., Miss., 561; Holmes v. Doll, 1 
Clark, 75; Osgood v. Brown, 1 Freem. Ch. 392; Miller v. Furse, 
1 Bailey’s Eq. 187; Strother v. Lucas, 6 Pet. 769; Mary v. Good- 
win, 27 Ga. 353 ; Fowler v. Halbert, 3 Bibb, 384; Supervisors, 
etc., v. Utica, etc., 1 Barb. 432; Reed v. Wessell, 7 Mich. 189 : 
Viburt v. Frost, 3 Abb. Pr. 119; 6 Abb. Pr. 6; Bank, etc., v. 
Utica, etc., 4 Paige, 400.) 

IL. It is said the court of chancery has no power to put plain- 
tiff in possession, and hence he can have no relief on his bill. 
This court has intimated such a doctrine. (Peyton v. Rose, 41 
Mo. 257.) But there never was the least authority for it either 
in England or America. (Huguenin v. Basely, 15 Ves. 180; 
Brown v. Cuffe, 1 Hogan, 145; Dove v. Dove, 2 Dick. 617; 1 
Smith’s Ch. Pr. 428; 2 Hoffm. Ch. Pr. 95; 1 Barb. Ch. 441; 
Boynton v. Jackwals, 10 Paige, 307; Devaucene v. Devaucene, 
1 Edw. Eq. 272; Ludlow v. Lansing, 1 Hopk. 232; Garretson 
v. Cole, 1 Har. & Johns. 8370; Buffermon’s Case, 138 N. H. 14; 
Valentine v. Teller, 1 Hopk. 422; Irvine v. McKee, 5 Humph. 
554; Mead v. Campfield, 8 Stockt., N. J., 88; McCord v. 
McClintock, 5 Lit. 234; Costerman v. Combs, 7 B. Monr. 277; 
Kane v. Pelcher, zd. 653; 1 How. Rul. Eq. 9,10.) The code 
of practice of Missouri, in terms, confers power on the courts in 
all cases to put a plaintiff in possession of property adjudged to 
him. (Gen. Stat. 1865, p. 688, § 28.) 

Ill. The plaintiff’s petition sets forth equitable grounds of 
relief, and they are sustained by the proofs. These grounds are 
fraud, mistake, cloud on plaintiff’s title, errors of law and fact 
committed by Land Office Department to the injury and oppression 
of plaintiff. The opinion of the Supreme Court of the United States 
finds the allegations true. There is a clear jurisdiction in such 
cases inequity. (Brook v. Corneal, 5 Lit. 164; Burt v. Cassety, 
12 Ala. 734; Williams v. Flight, 5 Beav. 41; Ryan v. Macmath, 
3 Brown’s Ch. 16 ; Ward v. Ward, 2 Hay, 226 ; Hamilton v. Cum- 
mings, 1 Johns. Ch. 517; Leigh v. Everhart, 4 Mon. 380; Field 
v. Leabury, 11 Ala. 309; Swazy v. Burke, 12 Pet. 14; Cox v. 
Izard, 7 Wall. 561; Hughes v. United States, 4 Wall. 286; 
Hughes v. United States, 11 How. 567; Garland v. Wynn, 20 
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How. 6; Cunningham v. Ashley, 14 How. 377; Lindsey v. 
Hays, 2 Black, 557; Minnesota v. Batchelder, 1 Wall. 115; Lytle 
v. Arkansas, 22 How. 193 ; Fleming v. Slocum, 18 Johns. 403 ; 
Smith v. McIvor, 9 Wheat. 532; How v. Harwood, 14 Ves. 28 ; 
Lisle v. Lysle, 1 Ves. 5835; 17 Ves. 111; Sampson v. Lord Hou- 
don, 8 Myl. & Cr. 97; Vandover v. Mayor, ete., 9 Paige, 388 ; 
Cox v. Clift, 2 Comst. 118 ; Persol v. Elliot, 2 Pet. 95; Hamil- 
ton v. Cumming, 1 Johns. Ch. 520; Pettit v. Shepherd, 5 Paige, 
493 ; Heywood vy. City, etc., 14 N. Y. 522-9.) Anything is a 
cloud which is used to fix a suspicion or doubt on plaintiff ’s title. 
The opinion of this court as to the effect of Labeaume’s patent, 
survey, and deeds, on the plaintiff’s rights, is conclusive as to the 
allegations of cloud. (Merritt v. Mayor, etc., 8 Paige, 198; 
Gladden v. White, 5 How., Miss., 80; Kennedy v. Kennedy, 2 
Ala. 571.) 


J. M. Krum, for plaintiff on motion. 


I, As the law gave jurisdiction and power to the Supreme 
Court of the United States to hear and determine the questions 
involved in the construction of acts of Congress —surveys, pat- 
ents, etc.—that court had zmplied authority to pass upon all 
incidental questions that were necessary to be determined in order 
to render a judgment in the cause. It involves a judicial as well 
as a legal absurdity to say that the court had jurisdiction but 
had no power to render judgment in the cause. (See Fairfax 
v. Hunter’s Lessees, 1 Wheat. 304. ) 

II. As the law, either expressly or by necessary implication, 
gave authority to the Supreme Court of the United States to hear 
and determine the questions involved in this record, and that court 
has done so, there is no question open for the decision of this 
court. Nothing remains to be done but to carry into effect the 
decision of that court in conformity with its mandate. The 
identical questions now raised and discussed by appellants were 
discussed before the Supreme Court of the United States. (Coun- 
sel here cited from opinion of Judge Clifford in Magwire v. Tyler, 
8 Wall. 650, and Furman eé al. v. Nichol, error to the Supreme 
Court of Tennessee, not yet reported. ) 
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III. Several of the questions now urged upon the consideration 
of this court were not raised, and no point was made upon them 
in the trial of the cause in the court below. It is now too late to 
raise or discuss these questions. The points are: 1. That the 
action should have been ejectment pure and simple, and not by 
bill in equity. 2. That the respondent’s claim is champertous. 
8. That the Court of Common Pleas had not jurisdiction of the 
cause. 4. That the plaintiff is estopped by ancient boundaries, 
etc. These objections do not appear in the record, and were not 
made in the trial of the cause in the Court of Common Pleas. 
The law is well settled in Missouri that this court will consider 
and only consider such questions as were raised in the court below 
and preserved in the record. 


P. Phillips, for defendants on motion. 


I. The Supreme Court of the United States has no more power 
to reverse the Supreme Court of this State on a local question 
than the latter has to reverse a decision of the former on a federal 
question. Now, while the court at Washington assumed jurisdic- 
tion on the hypothesis that no other than a federal question 
caused the decree here, as a matter of fact this is not true. 
The decree, which is the mere legal conclusion of the opinion, 
was based upon several matters of purely local jurisdiction. 

The mandate of the Supreme Court, in the case at bar, is 
entitled, not to a blind submission, but to intelligent acquiescence. 
Its meaning is to be ascertained by a careful examination of the 
facts in the case, and the application of the opinion to those facts. 
(Davis v. Packard, 8 Pet. 8323; Mitchell v. The United States, 
15 Pet. 84.) 

II. A bill in equity is not plaintiff’s proper remedy, as there 
is an adequate one at law. (Payton v. Oliver, 41 Mo. 259 ; Curd 
vy. Lackland, 48 Mo. 139; Dewill v. Haess, 2 Cal. 463; Wood- 
ruff v. Fisher, 17 Barb. 232.) 


B. A. Hill, for defendants on motion. 


I. The United States Supreme Court having assumed jurisdic- 
diction of this case on writ of error, under the twenty-fifth section 
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of the judiciary act, on the ground that this court held the con- 
firmation of the commissioners to Brazeau of 1810 to be void, that 
question, or some other one immediately respecting the validity 
or construction of an act of Congress of the United States, under 
which the said confirmation was made, and on which plaintiff’s 
title immediately and exclusively depends, are the only questions 
of which the United States Court could take jurisdiction and ren- 
der a decision that would be binding on this court. (Conkling’s 
Treat. 1-4, 12-19, 23-47, 4th ed.; Curtis? Com. 274-391, and 
cases cited. See also Matthews v. Zane, 7 Wheat. 164; 5- 
Curtis, 244; Armstrong v. Treasurer of Athens County, 16 
Pet. 281; Crowell v. Randell, 10 Pet. 368; Williams v. Norris, 
2 Wheat. 363; Harris v. Dennie, 3 Pet. 292; Satterlee v. 
Matthewson, 2 Pet. 380; Hickie v. Starke, 1 Pet. 94; Craig v. 
Missouri, 4 Pet. 410; Mills v. Brown, 16 Pet. 525; Lawler v. 
Walker, 14 How. 149; Neilson v. Lagow, 12 How. 98; Smith 
v. Hunter, 7 How. 738; Williams v. Oliver, 12 How. 111, 125; 
Erwin v. Lowry, 7 How. 172; Bank of Ohio v. Knoop, 16 How. 
869; Ross v. Barland, 1 Pet. 655, 664; Ocean Ins. Co. v. Pol- 
leys, 13 Pet. 157; Almonester v. Kenton, 9 How. 1; Doe v. 
The City of Mobile, 9 How. 451; Henderson v. Tennessee, 10 
How. 811; Wiscart v. Dauchy, 3 Dallas, 821; Darousseau v. 
The United States, 6 Cranch, 307; The Victory, 6 Wall. 382; 
Hamilton Co. v. Massachusetts, 7d. 632; Rector v. Ashley, zd. 
142; Walker v. Villarago, 7d. 124; Barney v. Baltimore City, 
id. 280; Grison v. McDowell, id. 863; Railroad Co. v. Rock, 
4 Wall. 177; Ryan v. Thomas, zd. 603 ; Lanfear v. Hunley, zd. 

209; McDonough v. Millardon, 8 How. 707; Doe v. Eslava, 9 
How. 440; Semple v. Hagar, 4 Wall. 431; Witherspoon v. Dun- 

can, id. 210; State of Minnesota v. Batchelder, 1 Wall. 109; 
Bridge Proprietors v. Hoboken Co., ¢d. 116; Silliman v. Hudson 
River Bridge Co., 1 Black, 582; Farmer’s Heirs v. Mobile, 9 

How. 451; Berthold v. McDonald, 22 How. 384; Calcote v. 

Stanton, 18 How. 243; Mackey v. Dillon, 4 How. 420; More- 

land v. Page, 20 How. 522; Martin v. Hunter’s Lessees, 1 Wheat. 

848-9 ; Smith v. State of Maryland, 6 Cranch, 286 ; Kennedy’s 

Ex’rs v. Hunt’s Lessee, 7 How. 586: Keene v. Clark, 10 Pet. 
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291 ; Coon v. Gallagher, 15 Pet. 18; Grand Gulf R.R. Co. v. 
Marshall, 12 How. 165; Adams v. Preston, 22 How. 488; Med- 
bury v. The State of Ohio, 24 How. 413; Miller v. Nichols, 4 
Wheat. 315; Wilson v. The Blackbird Creek Marsh Co., 2 Pet. 
249; Owings v. Norwood’s Lessee, 5 Cranch, 344; The Presi- 
dent, etc., of Commercial Bank of Cincinnati v. Buckingham’s 
Ex’rs, 5 How. 817; McKinney v. Carroll, 12 Pet. 66; Curtis’ 
Com., § 224; Marbury v. Madison, 1 Cranch, 137; Maxwell v. 
Newbold, 18 How. 511; Crowell v. Randall, 10 Pet. 368.) The 
extent of power conferred by the constitution on the Supreme 
Court over land cases is ‘‘ to all cases in law and equity arising 
under the laws of the United States,” ete. (Art. mr, § 2.) 
Under the act of Congress of 1789 the only question to be 
decided in this case by that court was whether the confirmation 
to Brazeau was void or valid. If valid, then it vested the title 
in him, on the 22d of September, 1810, for the four arpents 
of land within Soulard’s survey for Labeaume. 

Both parties claimed under the same confirmation, and the 
original question was as to the true boundaries of the lands con- 
firmed to each party. This was a question of fact to be determined 
by the State court having original jurisdiction. In every case, 
except this one of Madame Tyler’s, the Supreme Court has 
uniformly held that it had no jurisdiction over’ questions of 
boundary between parties claiming under entries, pre-emptions, 
confirmations, or patents. (McDonough v. Millandon, 3 How. 
693 ; Mackey v. Dillon, 4 How. 420; Almonester v. Kenton, 9 
How. 1; Farmer’s Heirs v. Mobile, zd. 451; Doe v. Eslava, zd. 
421; Moreland v. Page, 20 How. 522; Kennedy v. Hunt, 7 
How. 593; Lanfear v. Hunley, 4 Wall. 204; see also 9 How. 
1, 9; 9 Pet. 224, 236; Ross v. Barland, 1 Pet. 664; Minne- 
sota v. Batchelder, 1 Wall. 109; Berthold v. McDonald, 22 
How. 834; Calcote v. Stanton, 18 How. 248; 3 Wheat. 246; 
Ewing v. Lowry, 7 How. 172.) It is a singular fact that that 
court has twice held in favor of defendants’ theory of location, 
in West v. Cochran, 17 How. 413-15, and Magwire v. Tyler, 
1 Black, 198-9. 

Such defenses under local laws are not re-examinable in the 
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Supreme Court, where jurisdiction could not be assumed, and 
where any judgment or decision thereon would be coram non 
judice. (See cases above cited, and particularly Matthews v. 
Zane, 7 Wheat. 164; Erwin v. Lowry, 7 How. 172; Lytle v. 
Arkansas, 22 How. 203-4; Ross v. Barland, supra.) 

II. There is no equity in the plaintiff’s bill. The State court 
is bound to dismiss the bill for this reason alone. The opinion 
of the court in this case virtually admits this by declaring that 
the Labeaume patent did not convey the 4x4 arpents in the 
southeast corner to Labeaume, and that the new patent of 1862 
to Brazeau did convey that identical land, and vest in him the 
legal title. If this be so, then Brazeau acquired a legal title to 
the land sued for, by force of the new patent, and his remedy is 
strictly at law and not in equity. 

The plaintiff ’s claim of prior equity under the Spanish grant is a 
mere political equity, of which a court of equity can take no cogni- 
zance. (Chouteau y. Eckert, 2 How. 871 ; LeBois v. Brammell, 4 
How. 449, 461 ; Strother v. Lucas, 12 Pet. 410; Menard v. Mas- 
sey, 8 How. 306; Barnard v. Ashley, 18 How. 44; Garland v. 
Wynn, 20 How. 6; United States v. Hughes, 11 How. 567; Carroll 
v. Stafford, 3 How. 441 ; West v. Cochran, 17 How. 412-13, 417; 
Mackey v. Dillon, 4 How. 400.) The title must be derived from 
the United States, and takes effect by relation to the date of the 
filing of the claim for confirmation ; and the patent issued on the 
confirmation will relate to the filing of the claim, and pass the 
legal title as of the date of said claim. (Landes y. Brant, 10 
How. 373; French v. Spencer, 21 How. 228; Ross v. Doe, ex 
dem. Borland, 1 Pet. 664; Beard v. Federy, 3 Wall. 478 ; Grezar 
v. McDowell, zd. 380; Stark v. Storrs, 6 Wall. 402.) The 
equities alleged in plaintiff’s bill do not concern any contracts, 
relations, privities, obligations, trusts, agencies, or any trans- 
action or conduct whatever arising between the parties respecting 
any right, title, or property which had emanated from the United 
States, and in respect of which the plaintiff had acquired any 
prior or other equity. All equities existing in favor of either of 
the claimants under the former government, prior to the confirm- 
ations, are merged in the equity or justice of the claims, which 
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were finally decided by the action of the political power of the 
United States. 

The distinction between proceedings at law and in equity, in 
the State courts of Missouri, is well established, and under the 
code of practice, jurisdiction of equity cases has never been taken 
except in accordance with the jurisprudence and forms of pleading 
in courts of chancery. There is no State in the Union where 
the distinction between the remedies on legal and equitable titles 
is more strictly observed than in the State of Missouri. Equity 
practice and pleading have been retained in Missouri in full force 
since the organization of the State. (Rector v. Price, 1 Mo. 
373; Tesson v. Atlantic Mut. Ins. Co., 40 Mo. 33; Clarkson 
v. Curly, zd. 114; Wade v. Beldmeyer, id. 486; 23 Mo. 
50; Pawley v. Vogel, 43 Mo. 291; Rutherford v. Williams, 
id. 18; Mellvaine v. Smith, zd. 45; 21 Mo. 331; Risher v. 
Rousch, 2 Mo. 95; 6 Mo. 16; 16 Mo. 457; 4 Mo. 384; 20 
Mo. 222; State ex ref. Allen v. St. Louis Circuit Court, 41 


Mo. 576; McKnight v. Bright, 2 Mo. 110; Lewis v. Lewis, 
19 Mo. 182.) 





J. R. Shepley, for defendants on motion. 


I. The decision and judgment of the Supreme Court of the 
United States is that the plaintiff had a complete legal title to 
the land he sues for. 

II. Plaintiff has no equities; and if at the time he brought 
his action, he had a complete legal title, then he must resort to 
his action of ejectment. The remedies, under the code equitable 
and legal, are just as distinct as ever. If a man has a state of 
case which entitles him to a relief in equity, he can not obtain 
it by stating a case for relief at law, nor vice versa. (Tesson 
v. Atlantic Mut. Ins Co., 40 Mo. 88; Peyton v. Rose, 41 Mo. 
257; Wynn v. Cory, 48 Mo. 301; Pawley v. Vogel, 42 Mo. 
803 ; Rutherford v. Williams, zd. 25; see also Magwire v. Tyler, 
40 Mo. 406.) 

It need hardly be said that any equities prior to the confirma- 
tion can not be set up as a ground for equitable relief. This is a 
matter which addresses itself to the sovereign alone, and a court 
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of equity can take no cognizance of it. This is decided by every 
case where the effect of confirmations have been before the United 
States Supreme Court, from the case of Strother v. Lucas, 12 
Pet. 410, down to the case of Garland v. Wynn, 20 How. 6. 

Ill. The moment the U. S. Supreme Court reverses its former 
decisions, the function of the mandate is exhausted, and this court 
will take up the case anew; and, in applying the principles laid 
down in the decision of the Supreme Court of the United States, 
will determine what is the effect of those principles in reference 
to well-settled rules and decisions upon our local laws and rem- 
edies ; and, in so determining, this court is supreme, and not 
subject to the supervision of any court. 

It follows from the foregoing propositions that in carrying out 
the decision of the United States Supreme Court, this tribunal 
must declare that the plaintiff, at the time this suit was instituted, 
had a perfect title at law, ample to sustain ejectment; that he 
presents no case for equitable relief, and no equities to sustain 
any suit; that his bill in equity will have to be dismissed, and 
the plaintiff be remitted to his action at law. 

IV. This whole judgment and decree, as it stands here now, is 
a nullity, the St. Louis Court of Common Pleas never having had 
any jurisdiction of the case. 

V. Even if this court felt itself constrained to enter up judg- 
ment in this case divesting the title out of defendants and vesting 
it in the plaintiffs, yet, under the well-settled decisions in this 
State, it would give no judgment or decree either for possession 
or for mesne profits, but will remit the plaintiff to his action of 
ejectment. (Janney v. Spedden, 88 Mo. 395; Peyton v. Rose, 
41 Mo. 257; Wynn v. Cory, 43 Mo. 301; Curd v. Lackland, 
id. 139.) 
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WaaneR, Judge, delivered the opinion of the court. 


The former judgment of this court having been reversed in the 
Supreme Court of the United States, the plaintiff now files the 
mandate of that court, and moves that the judgment of this court 
be reversed, and that of the Common Pleas Court of St. Louis 
county be affirmed. 
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When the case was here. before (40 Mo. 406) it was determined 
that the defendants possessed the legal title and had also the 
equities, and accordingly judgment was given in their favor. 

On error to the Supreme Court of the United States, that 
court adjudged that the legal title to the premises in dispute was 
vested in the plaintiff; that Brazeau’s confirmation, under which 
plaintiff holds, was valid; and that Labeaume’s confirmation, 
whence the defendants claim to derive title, embraced no part of 
the land in controversy. (Magwire v. Tyler, 8 Wall. 650.) 

If the decision in the Supreme Court of the United States be 
correct, the case has been tried throughout on a mistaken theory. 
The suit was instituted by bill in equity, and proceeded upon the 
ground that the prior legal title was in the defendants. The 
petition alleged that the plaintiff had the better equity, and that 
the land justly belonged to him ; that the defendants and others, 
in combination and confederacy with them, proeured a patent to 
be issued to them, and that the survey and patent were procured 
and issued by fraud, covin, and misrepresentation; that the 
defendants, previous to the acquisition of any interest or claim 
in the land, had notice of the interest or claim of the plaintiff ; 
and that defendants’ patent was a cloud on plaintiff’s better title. 
The petition then prayed that the court, by its judgment and 
decree, would divest out of the defendants all the right, title, 
and interest acquired or claimed by them and each of them, from 
Louis Labeaume or any one claiming under him, and invest the 
same in the plaintiff and put him in possession thereof, and for 
an account, etc. 

The answer denied these allegations, and claimed that defend- 
ants had the prior title and better equity. It also pleaded in bar 
a final decree in chancery in a former suit between the same 
parties, upon the same identical equities ; alleged that defendants 
were innocent purchasers for a valuable consideration, and in- 
sisted that plaintiff’s suit was barred by the great lapse of time. 

The only question which it was competent for the Supreme 
Court of the United States to notice when the cause was removed 
there was the question of title arising out of the respective con- 
firmations under which the parties claimed. 























126 ST. LOUIS. 








Magwire v. Tyler et al. 


Everything else set up in the bill and answer was peculiarly 
and exclusively of local State jurisdiction, over which the national 
tribunal had no control, and concerning which an adjudication 
here is final. : 

In cases going from a State court to the United States Supreme 
Court, the jurisdiction of the latter court is limited and re- 
stricted by the twenty-fifth section of the judiciary act, and it 
can only proceed in accordance with the provisions of that section. 
The section directs that the decision of the highest court ina 
State may be reviewed when that decision was had upon a 
question arising under the constitution, statutes or treaties, or a 
commission held under the United States, and the decision is 
against the title, right, privilege or exemption specially set up 
or claimed by either party. But the further express provision is 
made that no-error shall be assigned or regarded as a ground of 
reversal in any such case as aforesaid, other than such as appears 
on the face of the record, and immediately respects the before- 
mentioned questions of validity or construction of the said con- 
stitution, treaties, statutes, commission or authorities in dispute. 

Under this statute the express ruling is that the court is con- 
fined to an examination of the questions arising under the laws of 
the United States, and can not consider any distinct equity arising 
out of contracts or transactions between the parties. (Matthews 
v. Zane, 7 Wheat. 164.) It follows, therefore, that the only 
thing which the national court did or could decide was the validity 
of the respective confirmations to Brazeau and Labeaume, under 
which the parties herein claim; and it was decided most conclu- 
sively and unequivocally that the Brazeau confirmation, under 
which the plaintiff’s title accrued, was valid, and that the La- 
beaume confirmation, by virtue of which the defendants seek to 
derive title, did not embrace the land in dispute confirmed to 
Brazeau. In conformity with that decision, the legal title is 
vested in the plaintiff, and his remedy is the next question to be 
considered. 

That ejectment is the proper and appropriate remedy, where a 
party has the title, to recover possession of real estate, is a prin- 
ciple too well established to require argument or the citation of 
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authorities. A bill in equity is not the proper remedy to recover 
the possession of lands; and where there is an adequate and com- 
plete remedy at law, a court of equity will not interpose unless 
upon some matters coming under some peculiar head of concur- 
rent equity jurisdiction. (Janney v. Spedden, 88 Mo. 395.) 

In those cases where it is permissible under the code to com- 
bine in the same proceeding or petition legal and equitable claims, 
the matter in equity and the action at law must be separately 
stated and must necessarily be separately tried. Each count must 
be tried by itself, according to the prescribed mode in such actions 
and suits. In an action at law there is a constitutional right of 
trial by jury, which has no existence in equity. The courts in 
New York have held that an equitable cause of action to remove — 
as a cloud upon the plaintiffs title— a deed given by mistake by 
a third party to the defendants, under which, having fraudu- 
lently obtained possession by connivance with the plaintiff’s 
tenant, he claims to hold as owner, and a claim to recover the 
possession of the premises may be united in the same action and 
asserted in the same complaint. But it is also clearly held that 
where legal and equitable causes of action are united under the 
code, as to the former, on the trial of the causes, the issues must 
be submitted to a jury. (Bradley v. Aldrich, 40 N. Y. 510; 
Lattice vy. McCarty, 41 N. Y. 107.) 

It has often been held in this court that in a bill to set aside a 
deed as fraudulent, the plaintiff can not sue for the recovery of 
the possession of the land, and that proceedings instituted for the 
purpose of vacating title, vesting it in the plaintiff, and to eject 
defendant and obtain possession, are fatally erroneous on writ of 
error or appeal, and can not be sustained. When the decree is 
entered establishing plaintiff’s title, he must then pursue his 
remedy in ejectment for the possession. The defendant has a 
right to demand this. He has a right to have a jury pass upon 
the question of rents and profits, and upon other questions which 
may arise in that form of action. 

In like manner it has been held that a cause of action in eject- 
ment can not be united with a cause of action for partition of the 
premises sued for. (See Peyton v. Rose, 41 Mo. 257; Curd v. 
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Lackland, 43 Mo. 189; Young v. Coleman, zd. 179; Gray v. 
Payne, id. 208; Wynn v. Cory, éd. 301; Jones v. Moore, 42 
Mo. 418; Lambert v. Blumenthal, 26 Mo. 471; Gott v. Powell, 
41 Mo. 416.) 

It is a grave error—an entirely mistaken notion — to suppose 
that all distinction between law and equity is abolished by our 
code of procedure. The line of demarkation—the great and 
essential principles which underlie the respective systems — is 
inherent and exists in the very nature of things. Although legal 
and equitable cases are to a #ertain degree blended as to form, 
the principles remain the same, and the court will not interfere 
and exert its equity powers in a strictly legal action. 

This principle is almost daily acted upon in our courts, and has 
been the uniform course of practice ever since the adoption of our 
new system. In all the States where the code has been instituted, 
the ruling Has been harmonious in the same way. The statute 
enacts that ‘‘there shall be in this State but one form of action 
for the enforcement or protection of private rights and the 
redress or prevention of private wrongs, which shall be denomi- 
nated a ‘civil action.””? (Wagn. Stat. 999, § 1; R. C. 1855, 
p- 1216, § 1.) 

In providing that there shall be but one form of civil action, 
the Legislature can not be supposed to have intended at one stroke 
or sweeping enactment to abolish the well-recognized and long- 
established distinction between law and equity. Such a construc- 
tion would lead to perplexities and difficulties, infinite and endless 
in their character. The innovation extends only to the form of 
action in the pleadings. While the difference in form and the 
technicalities in pleadings have been dispensed with, and the party 
need only state his cause of action in ordinary and concise 
language, whether it be under assumpsit, trover, trespass, or 
ejectment, without regard to the ancient forms ; still the distinc- 
tion between these actions has not been destroyed, but remains 
the same. So cases legal and equitable have not been consoli- 
dated, although there is no difference between the form of the 
bill in chancery and the common-law declaration under our 
system, where all relief is sought in the same way from the same 
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tribunal. The distinction between law and equity is as naked and 
as broad as ever. To entitle the plaintiff to an equitable interpo- 
sition of the court, he must show a proper case for the interference 
of a court of chancery, and one in which he has no adequate or 
complete relief at law. The judgment vesting him with the legal 
title shows that he has a complete, appropriate and ample remedy 
at law by ejectment. These plain principles were entirely over- 
looked at the trial in the Court of Common Pleas, but, as before 
remarked, according to the decision of the majority of the court, 
the case was instituted and tried upon a misapprehension. 

In this view of the subject we consider it unnecessary and 
inappropriate to discuss or render an opinion upon certain ques- 
tions which have been argued by counsel. When the matters 
insisted upon are properly before this court they must be 
reviewed, but not till then. Wherefore it results that so much 
of the motion as asks for an affirmance of the judgment of the 
Court of Common Pleas will be overruled, and, in accordance 
with the mandate, the judgment of this court will be reversed and 
the petition dismissed. The other judges concur. 


—_ 





Tne Hore Mutvat Fre Insurance Company, Respondent, v. 
HerMaNn KoeEzer, Appellant. 


. Hope Mutual Fire Ins. Co. v. Henry Beckman, ante, p. 93, affirmed. 
Appeal from Sixth District Court. 
Lewis and Beckington, for respondent. 


Bruere, for appellant. 


Buss, Judge, delivered the opinion of the court. 


All the substantial questions raised by this record have been 
considered at this term in the case of same plaintiff against Henry 
Beckman. 

The other judges concurring, the judgment is affirmed. 
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Laura L. Brown AND HusBaND, TO UsE oF WILLIAM CLaRDy, 
Respondents, v. Cuas. L. Brown eé al., Appellants. 


1. Frauds, statute of —Undertaking to pay the debt of another, not made with 
ereditor.—The provision that no action shall be brought to charge any person 
upon the promise to answer for the debt of another, unless it is made in 
writing, is construed to apply to promises made to the creditor; and hence it 
is always held that while the creditor can not recover upon a collateral parol 
agreement made with him to pay his debtors’ obligations, yet if such agree- 
ment be not made with the creditor it can be enforced if otherwise good, 
though not evidenced by any note or memorandum in writing. 

2. Frauds, statute of — Undertaking to pay another’s debt, made with debtor. 
—An agreement to pay and discharge a debt, made with the debtor or some 
person interested for him, if founded upon a new and valid consideration, is 
an independent undertaking, and does not come within the letter or spirit of 
the statute. 

8. Married women can provide for husband's debt by release of dower.— It is 
competent for a married woman, with his consent, to provide for her 
husband’s debts by release of her dower in his estate. 

4. Married woman — Release of dower — Former release.—A release of dower 
is not rendered valueless by the fact that the wife had previously released 
her dower in a deed of trust given to secure a debt which had been paid 
without sale. 


Appeal from Sixth District Court. 
H. C. Hayden, for appellants. 


I. A verbal promise to pay the debt of another is invalid in 
all cases, unless the debt is extinguished and the new promise 
accepted in its stead. (Jackson v. Rayner, 12 Johns. 291; 
Campbell v. Tindley, 3 Humph. 380; 8 Chandl., Wis., 31; 9 
Verm. 136; 15 Verm. 215; 2 Metc. 423; 15 Pick. 159; 18 
Pick. 8369; Mundy v. Ross, 8 Green, N. J., 466.) 

Il. The court erred in striking out that part of the defend- 
ants’ answer setting up as a defense the previous relinquishment 
of dower by Mrs. Laura Brown, in the deed of trust to Craddock, 
for the benefit of Lewis P. Payne, which deed of trust, amounting 
to some $6,000, was paid by Charles H. Brown in order to save 
the property from sale. This $6,000 was an encumbrance on 
her dower interest which existed at the time of the supposed con- 
tract; and if a sale had taken place under this deed of trust it 
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would have not only passed George Brown’s interest, but the 
dower interest of Mrs. Brown also. Charles H. Brown bought 
unger the second deed of trust, and then, in order to save the 
property, was forced to pay off this prior encumbrance. (14 L. 
& M. 180; Caldwell v. Brown, 17 Mo. 564.) 


C. H. Harding, for respondents. 


The contract sued on was not within the statute of frauds, and 
might therefore be proven by verbal testimony. (1 Pars. Cont. 
497-8 ; 2 Pars. Cont. 305; 7 Johns. 463; 8 Johns. 39, 376; 
10 Johns. 412 ; 833 Mo. 123; 14 Me. 140; Roberts on Frauds. ) 


Buiss, Judge, delivered the opinion of the court. 


The defendants were creditors of the husband of Laura 8. 
Brown, and, being in failing circumstances, he proposed to execute 
to their use a trust deed of valuable real estate belonging to him. 
Mrs. Brown declined to release her dower, and claims to have con- 
sented to do so only upon the agreement by defendants to pay a 
certain debt from her husband to said Clardy, which had not been 
otherwise provided for. The defendants, having bid in the prop- 
erty at trustees’ sale, refuse to pay the Clardy debt, and this suit 
is prosecuted to enforce their agreement to do so. The defend- 
ants denied the agreement, but judgment was obtained against 
them in the Circuit Court for the amount of the Clardy debt, 
which was affirmed in the District Court. 

Upon the trial the defendants insisted that, as a matter of law, 
the contract could not be enforced because, first, it was a verbal 
agreement to pay the debt of another, and within the statute of 
frauds; second, it was a contract with a married woman; and 
third, that it was without consideration, indsmuch as the trust 
deed in favor of defendants was subject to a previous one signed 
by Mrs. Brown, which they were obliged to discharge. 

The provision that no action shall be brought to charge any 
person upon a promise to answer for the debt of another, unless 
it is made in writing, is construed to apply to promises made to 
the creditor, and hence it is always held that while the creditor 
can not recover upon a collateral parol agreement made with him 
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to pay his debtor’s obligation, yet if such agreement be not made 
with the creditor it can be enforced if otherwise good, though not 
evidenced by any note or memorandum in writing. (Howardrv. 
Coshow, 88 Mo. 118; Hargreaves v. Parsons, 18 M. & W. 561; 
Eastwood v. Kenyon, 11 Ad. & E. 488 ; Westfall v. Parsons, 16 
Barb. 645; Barker v. Bucklin, 2 Denio, 45; Pratt v. Humphrey, 
22 Conn. 317; Alger v. Scoville, 1 Gray, 8391; Perkins v. Lit- 
tlefield, 5 Allen, 370.) 

The authorities cited by defendants’ counsel go rather to the 
consideration of such promise, and to the inquiry whether it is an 
independent or collateral agreement. It is held that a parol con- 
tract with the creditor to pay the debt of another can in general 
only be enforced when the original debt is canceled, and the 
third person is alone looked to for the debt. It then becomes an 
independent agreement to assume the debt. It is not a collateral 
promise, for the original debt is discharged. It becomes the debt 
of the promisor alone, and is no longer the debt of another, and 
hence it is not within the statute. 

So also, as we have seen, an agreement to pay and discharge 
the debt, made with the debtor or some person interested for him, 
if founded upon a new and valid consideration, is an independent 
undertaking, and does not comes within the letter or object of 
the statute. It is neither uncommon nor is it unreasonable for a 
debtor to make provision by contract for the payment of his 
obligations ; and if a purchaser of property, instead of paying 
the whole consideration, should assume to pay certain liabilities 
of his vendor, and be able to escape his obligation and retain the 
property, the statute would be one of frauds in a new sense. No 
such construction has ever been given it, and the courts of New 
York go so far as to hold that, though not a party to this inde- 
pendent agreement, the creditor may avail himself of it and sue 
in his own name. (Baker v. Bucklin, supra.) 

To the objection that the promise was made to Mrs. Brown, 
a femme covert, and hence not obligatory, it is only necessary 
to say that she was directly interested in the payment of her 
husband’s debts ; and whether she could make a contract to bind 
herself or not, she certainly was competent, with her husband’s 
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consent, to pay or provide for those debts out of her interest in 
his estate. The argument from her coverture, if it has any 
force, would either make void her release of dower, leaving the 
property still liable to it, which defendants do not claim, or make 
the release good, and hold those who received it discharged from 
its consideration, which is against common honesty. 

Upon the third proposition it can not be said that the release of 
dower was valueless, unless the previous release had been uncon- 
ditional. But as that had been given to secure a debt which was 
paid without sale, the interest of Mrs. Brown passed by the 
second release, which was the consideration of the promise and 
sufficient to support it. 

The other judges concurring, the judgment will be affirmed. 





















A. H. Casnron, Plaintiff in Error, v. Vincent Fara ef ai., 
Defendants in Error. 






1. Partition, sale in imports no warranty of title.—In a suit by a sheriff on a 
note given by the purchaser of land at sheriff’s sale in partition, for the pay- 
ment of the purchase money, an answer averring failure of title in the grantor 
constitutes no defense. A sale in partition imports no warranty of title. 
The deed simply conveys the interest of the parties to the proceedings, and is 
only a bar against them and persons claiming under them. 









Error to Second District Court. 






B. Cissell, for plaintiff in error. 





There is no warranty of title in sales by the sheriff to make 
partition. (Owsley e¢ al. v. Smith’s Heirs, 14 Mo. 153 ; Schwartz 
v. Dryden, 25 Mo. 572; Matlock v. Bigby, 34 Mo. 854; Fulbright 
v. Cannefox, 30 Mo. 425; Wagn. Stat. 971, §§ 84-5; Stewart v. 
Garvin, 83 Mo. 108.) 


Bush & Robinson, for defendants in error. 









I. As between the parties to proceedings in partition there is 
an implied warranty of title. (Owsley v. Smith’s Heirs, 14 Mo. 
158; Schwartz v. Dryden, 25 Mo. 572; Pickoff v. Page, 26 Mo. 
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898; Forder v. Davis, 38 Mo. 107.) The doctrine of caveat 
emptor does not apply to sales in partition. (Pentz v. Kuester, 
41 Mo. 447; Fulbright v. Cannefox, 80 Mo. 425; Jackson v. 
Edwards, 22 Wend. 509; In the matter of Cavanaugh, 37 Barb. 
22; Sugd. Vend. 60, note.) 

II. If the rule of caveat emptor does not apply (Pentz v. 
Kuester, supra) in partition sales, failure of consideration being 
pleaded is a good defense without regard to warranty. This 
defense is competent in all cases where this rule does not obtain. 
(1 Pars. Cont. 427, 462 ; Sto. Prom. Notes, 183 ; Broom’s Leg. 
Max. 471; Long v. Gilmore, 28 Mo. 560; Walker’s A. L. 421; 
2 Blackst. 445. ) 


Waener, Judge, delivered the opinion of the court. 


The defendant, at a sheriff’s sale in partition, purchased certain 
lands, and gave his promissory note for a part of the purchase 
money. Payment not being made at maturity, the sheriff brought 
this action to enforce the collection thereof. As a defense, the 
answer stated that there was a failure of consideration ; that there 
was no title to one of the pieces of land purchased at the sale, 
and that the defendant had been evicted from its possession in an 
action regularly instituted in a court of competent jurisdiction ; 
that the other piece of land was valueless; and he asked for a 
cancellation of the note, and for judgment for the amount he 
had paid. 

This answer was stricken out, on motion, as constituting no 
defense to the action, and the defendant failing to further answer, 
judgment was rendered for plaintiff, which was reversed in the 
District Court. The answer contains no averment, nor is it pre- 
tended, that there was any fraud, misrepresentation, or undue 
influence practiced at the sale. The simple question, then, pre- 
sented arises upon the construction of our statute as to whether 
a sale in partition imports a warranty of title. This question has 
been before this court on several occasions, and it has always been 
decided that there was no warranty in such cases; that the deed 
executed conveyed the interest, whatever it might be, of the 
parties to the proceedings, and was a bar against them and all 
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persons claiming under them. (Owsley v. Smith, 14 Mo. 158; 
Schwartz v. Dryden, 25 Mo. 572; Matlock v. Bigby, 34 Mo. 
354.) 

Without re-stating the reasons which led to these decisions, it is 
only necessary to say that they have established the law in this 
State, that we acknowledge their binding authority, and can not 
consent to reopen the question. It follows, therefore, that the 
judgment of the District Court must be reversed and that of the 
Circuit Court affirmed. The other judges concur. 





Joun F. Murpock e¢ al., Respondents, v. C. GANAHL ef ai., 
Appellants. 


1. Contracts, written — Parol testimony touching, when varying, improper.— 
Parol testimony having a tendency to vary and impair written stipulations 
should be excluded. 

2. Practice, civil —Judgment—Amendment of in General Term, when proper. 
—When a verdict is based on conflicting testimony, a portion of which is 
improperly permitted to go to the jury to influence their determination, the 
only relief competent for the General Term to administer is to reverse the 
judgment of the court below and remand the case for a new trial. But where 
plaintiff, on the face of the papers, is entitled to the judgment awarded by 
the General Term, and the defense insisted on is a total failure, it would be 
warranted in proceeding to enter up such judgment as ought to have been 
rendered at Special Term. (See Sess. Acts 1869, p. 18, 2 2.) 


Appeal from St. Louis Circuit Court. 
L. D. Picot and 7. T. Gantt, for respondents. 
Woerner § Kehr, for appellants. 


CuRRIER, Judge, delivered the opinion of the court. 


This case shows that the plaintiffs, August 31, 1868, by a 
written lease, demised to the defendants certain premises for the 
term of two and a half years, the term commencing on the first 
day of September, 1868. It further appears, from a written 
memorandum, signed by the parties and indorsed on the lease, 
that the defendants, in consideration of certain alterations and 
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repairs agreed to be made by the lessors, ‘‘agreed to pay, for 
and during the term granted by the lease, the additional rent of 
$15 per month,” thereby making the monthly aggregate of rent 
$115. On the 7th of December, the same year, the parties 
entered into a still further written stipulation, by which the 
defendants, for a valuable consideration, ‘‘ disclaimed all cause 
of complaint respecting the manner and time of making said 
alterations, and (again) agreed to abide by all the agreements 
on the lessees’ part contained in said lease and (first additional) 
agreement.””? This suit was brought January 4, 1869, to recover 
the rent for the previous month of December, the plaintiffs therein 
claiming $115. The defendants deny their liability for more 
than $100. 

At the trial the defendants offered parol evidence in relation to 
facts and circumstances attending the original negotiation for the 
lease, and showing that the contemplated improvements were not 
completed till the last of November or first of December ; that 
the defendants were injured by the delay, and also showing what 
was said and done respecting the rent for the months of October 
and November. This evidence was admitted over the plaintiffs’ 
objections. The trial was by the court, and a judgment was 
rendered for the plaintiffs, but for a less sum than appeared to be 
due upon the face of the contracts. On appeal to General Term 
the judgment was reversed, and judgment was there entered for 
the plaintiffs for the $115 and accrued interest. The defendants 
bring the case here by appeal. 

The admission of the parol evidence is sought to be defended 
upon the ground that it aided the construction of the written 
stipulations. It was shown by the defendants that the improve- 
ments provided for in the first written addition to the lease were 
completed on or before the first of December, and the stipulation 
of December 7th shows that the defendants, for a valuable con- 
sideration, waived ‘‘ all cause of complaint”? connected with the 
improvements, and re-affirmed their contract to pay $115 per 
month. Therefore neither the previous negotiations, nor the 
delay in making the improvements, nor the acts of the parties in 
relation to the prior rent, could have any proper influence in 
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determining the amount of the rent for December. Nor was there 
any ambiguity in the stipulation of December 7th to be explained. 
So far as any question here presented is concerned, that stipula- 
tion left nothing to construction. It clearly releases antecedent 
grounds of objection connected with the improvements, and posi- 
tively re-affirms the defendant’s liability to pay the $115 per 
month. So far as the parol testimony had any effect, its tend- 
ency was to vary and impair the force of the written stipulations. 
It should have been excluded, as the General Term correctly deter- 
mined. But it is objected that the General Term had no power to 
modify the judgment in the manner stated; that the only relief 
competent for it to award was to reverse the judgment and remand 
the cause for a new trial. This would be so if there was anyffing 
further to try; as where a verdict is based on conflicting testi- 
mony, a portion of which was improperly permitted to go to the — 
jury to influence their determination. But that is not this case. 
Here the plaintiffs, upon the face of the papers, were entitled to 
the judgment awarded by the General Term, and the defense 
insisted upon is a total failure. There is nothing whatever to 
support it. The whole case was before the General Term, and 
there was nothing further to try. It was warranted, therefore, 
in proceeding to enter up such judgment as ought to have been 
rendered at Special Term. Its authority to do so is ample. The 
statute (Sess. Acts 1869, p. 18, § 2) provides that ‘‘a judg- 
ment or decree rendered or made by said court at Special Term 
may be reversed, vacated, or modified at General Term for errors 
appearing in the record at Special Term, or presented by exceptions 
taken thereat ;”? and it is further provided that ‘‘ said court may, 
at General Term, award a new trial, reverse or affirm the judg- 
ment rendered, or give such judgment as the court, at Special 
Term, ought to have given, as to them may seem agreeable to 
law.”? As the case was submitted to the court at Special Term, 
there can be no doubt that it ought to have disregarded the illegal 
evidence and rendered a judgment in conformity to the stipula- 
tions of the parties as evidenced by the written documents. 
Judgment affirmed. The other judges concur. 
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Anprew A. LeBzav, Plaintiff in Error, v. James ARMITAGE, 
Defendant in Error. 


1. Lands and land titles — Confirmation — Patent — Equitable title — Eject- 
ment.— The legal title to lands confirmed under act of Congress of March 3, 
1807 (2 U. S. Stat. 401), remains in the United States until the government 
issues its patent. The confirmation, therefore, vests in the confirmee nothing 
more than an equitable title, and such title constitutes no defense to a suit in 
ejectment as a matter of evidence, unless pleaded or in some way set up as an 
equitable bar to the action. 


Error to St. Louis Circuit Court. 


This was an action of ejectment. At the trial plaintiff put in 
eviflence an act of Congress, approved April 12, 1866 (14 U. 8. 
Stat. 580), confirming to Augustin Amiot or his legal represent- 
atives a certain described lot in block 46 of the city of St. Louis. 
It was admitted that the plaintiff was the legal representative of 
Augustin Amiot. The defendant put in evidence the proceedings 
of the old board of commissioners, confirming to the legal repre- 
sentatives of J. B. Provenche a tract of land containing one and 
a half by three arpens of land, covering the whole of block 46. 
This act of confirmation bears date December 6, 1811. The 
survey of this confirmation, No. 319, was also put in evidence, 
and it was admitted that defendant was the legal representative of 
J. B. Provenche. Judgment was for defendant. For statement 
see also opinion of court. 


Reber §& Morehead, for plaintiff in error. 


I. Defendant had no legal title, and could have none until a 
patent issued on his confirmation. (Act of Congress, March 8, 
1807, § 6; 2 U. S. Stat. at Large, 440-1; Landis v. Brant, 
10 How. 373-4; West v. Cochran, 17 How. 415-16 ; Burgess 
v. Gray, 16 How. 48.) 

Il, If the plaintiff may be supposed to have an equitable 
title, still the legal title must prevail over it in ejectment. 
(Bagnell v. Broderick, 13 Pet. 486 ; Wilcox v. Jackson, zd. 498 ; 
Griffith v. Deerfelt, 17 Mo. 81; Carman yv. Johnson, 20 Mo. 
108 ; Hooper v. Scheimer, 23 How. 236.) 
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Ill. Defendant has no title under our statgte to maintain 
ejeetment, and of course can not defend against the legal title. 
(Gen. Stat. 1865, p. 607, § 2.) 

IV. Defendant, if he has an equitable title (which is not 
admitted), not having such an equitable title as will maintain 
ejectment under the statute, is thrown back upon the common 
law ; and according to that law the plaintiff must have the legal 
title to maintain ejectment, and of course to defend against the 
legal title. (Adams’ Eject. 43; Fenn v. Holme, 21 How. 481; 
23 How. 236; Hooper v. Scheimer, supra. ) 


T. T. Gantt, for defendant in error. 


The second instruction asked the court to declare that the 
title shown by the confirmation and survey No. 319 was equitable 
only, and could not prevail against the legal title created by the 
confirmation. This instruction should have been refused. (See 
O’Brien v. Perry, 28 Mo. 500; 1 Black, 182.) 


CurrigR, Judge, delivered the opinion of the court. 


This case turns upon the question whether, prior to the issue 
of a patent, a title by confirmation, under the act of Congress of 
March 8, 1807 (2 U. 8. Stat. 440-1), is sufficient to support or 
defend against an action of ejectment, the legal title being in the 
opposite party. 

According to repeated decisions, the legal title to confirmed 
lands remained in the United States until the government issued 
its patent. (Carman v. Johnson, 20 Mo. 108; Burgess v. Gray, 
16 How. 48; Hooper v. Scheimer, 23 How. 235.) The confirm- 
ation, therefore, could vest in the confirmee nothing more than 
an equitable title, and that is not sufficient at common law to 
maintain ejectment. (Adams’ Eject. 48.) 

The statute of 1845 (R. C. 1845, p. 440, § 2) expressly 
enacted that ejectment might be maintained upon a confirmation 
under the laws of Congress; but that provision has since been 
repealed. It does not appear in any subsequent revision of the 
statutes, and is not nowin force. The case is therefore left 
subject to the principles and rules of the common law. That 
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being so, the defendant’s equitable title, acquired under the con- 
firmation given in: evidence, constituted no defense to the suit, 
not having been pleaded or in any way set up as an equitable bar 
to the action. (Carman v. Johnson, wbz supra.) If the defend- 
ant could avail himself of his supposed equities he should plead 
them, and give his antagonist an opportunity to respond to that 
form of defense. 

The judgment will be reversed and the cause remanded. The 
other judges concur. 





Hampton Looker, Respondent, v. JosepH Davis et ai., 
Appellants. 


1. Practice, civil — Issues in equity may be framed by the chancellor — Where 
not abused, the power will not be interfered with.—It is permissible fora 
chancellor, in his sound discretion, to frame issues and take the opinion of a 
jury for his guidance; and when this power is not abused or wrongfully 
exercised it will not be interfered with. (Wagn. Stat. 1041, 3 13.) 

;-2. Witnesses, statute concerning relates to parties to suit and issues on trial.— 
The proviso of the statute concerning witnesses (Wagn. Stat. 1372, 3 1) 
relates wholly to persons who are parties to the suit, the issue arising in which 
is on trial, and not to others who were merely parties to the original contract. 
The object and purpose of the statute was undoubtedly to put the two parties 
to a suit upon terms of substantial equality in regard to the opportunity of 
giving testimony. 

8. Witnesses —Where one party is dead, statute concerning applies only where 
witness is party to a contract and the suit.—The purchaser of land at sale 
under deed of trust sued the possessor in ejectment. The latter brought his 
cross-action by injunction to restrain the purchaser from further steps in his 
ejectment. The bill, among other things, set up an agreement between the 
maker and the beneficiary in the trust deed whereby the latter agreed to 
eancel the same, provided the maker would convey the land to the plaintiff in 
the injunction suit; and the bill averred that the land had been so conveyed 
to him. Although the beneficiary in the deed was dead at the time of 
bringing the suit, Aeld, that under section 1, page 1372, Wagn. Stat., plaintiff 
was a competent witness as to the contract set up, not having been a party 
thereto. The rule excluding testimony under that statute applies only where 
the witness is party to the suit and also to the contract. 


Appeal from Sixth District Court. 


Lackland, Martin § Lackland, and 2. H. Buckner, for 
appellants. 
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I. The Circuit Court of St. Charles erred in framing issues 
and sending them out to be tried by a jury in this case. This 
was a chancery case, and neither party had any right to demand 
a jury. (Morris v. Morris, 28 Mo. 114-17.) 

II. The court erred in allowing the plaintiff to testify to an 
alleged contract made by him with John B. Davis in his lifetime. 
This alleged contract is the foundation of plaintiff’s claim. It 
was the matter in issue and on trial. An executor is not a com- 
petent witness in his own behalf to support a charge in his probate 
account of money paid to himself individually for services 
rendered the testatrix in her lifetime. (Ela v. Edwards, 97 
Mass. 818.) The exception contained in the statute under which 
this decision was made, is the same as ours. The test of com- 
petency is ‘‘the contract or cause of action in issue and on 
trial.” If the cause of action was a matter transacted with a 
person who has deceased, the other party to that transaction, 
being also a party to the suit, is not admitted as a witness at all. 
(Granger e¢ al. v. Bassett, 98 Mass. 462-8.) In a suit by an 
indorser of a note, if the payee be dead, the defendant is incom- 
petent to testify. (Byrne v. McDonald, 1 Allen, 293.) If a 
note is taken by A. in his own name for the benefit of B., and A. 
dies, the defendant is not a competent witness in an action upon 
the note by an indorsee. (Hubbard y. Chapin, 2 Allen, 328.) 
In an action against an administrator to recover for money paid 
by plaintiff, as agent of defendant’s intestate, the plaintiff is 
not a competent witness in his own favor. (Brown v. Bright- 
man, 11 Allen, 226; Green v. Gould, 3 Allen, 465; Fisher v. 
Morse, 9 Gray, 440; Ayres, Adm’r, v. Ayres, 11 Gray, 130; 

‘Hayward v. French, 12 Gray, 453; Malady v. McEnary, 30 
Ind. 273 ; Lee v. Dill, 39 Barb. 516.) 

Ill. A plaintiff in a suit in equity, brought to establish a lost 
or destroyed will, against the administrator and next of kin of 
the testator, is not a competent witness in his own behalf to prove 
conversations had between himself and the deceased at the time 
of making the will and before, on the subject of making his 
will. (Timon v. Cloffey e¢ a/., 45 Barb. 438 ; Clark v. Smith, 
46 Barb. 30; Dyer, Adm’r, v. Dyer e¢ al., 48 Barb. 190 ; Lob- 
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dell v. Lobdell e¢ a/., 832 How. 1; Farnum, Adm’, v. Virgin, 
52 Me. 576; Little v. Little, 18 Gray, 264; 4 Allen, 184; 
Jones v. Walcott, 15 Gray, 541; Stanton v. Ryan, 41 Mo. 570; 
State ex rel., etc., v. Meagher, 44 Mo. 336.) It is submitted 
that it appears from principle and authority that plaintiff, 
Looker, was not a competent witness to testify to a contract 
or agreement alleged to have been made between himself and 
John B. Dayis, deceased. 


J. B. Henderson, for respondent. 


I. The court had a perfect right to take the opinion of a jury 
upon the specific questions of fact involved in the pleadings. 
(Gen. Stat. 1865, ch. 169, § 18.) This court, in Morris v. Morris, 
28 Mo. 114, did not deny the authority of the court to submit 
issues to a jury, but expressly declared that ‘‘ the court has a 
discretion, and should exercise it in order to determine whether 
the case is a proper one for a jury.” (Wagn. Stat. 1040.) 

Il. This was a contract between Prince and Davis; and 
Looker, under the statute, is as competent to testify as to its 
terms as any disinterested person. Even if the appellants’ 
theory be taken, that the contract, if made, included Looker as 
a@ party to it, yet if the contract between Looker and the deceased 
is not necessarily ‘‘ in issue and on trial’ in this proceeding, he 
is a competent witness. It matters not, so far as the issues here 
are concerned, whether Davis and Looker had a contract about 
the land or not. No such contract can be ‘‘in issue.”? The rule 
is to admit parties and persons in interest to testify. The 
exclusion will be strictly construed. To the case of The Manu- 
facturers’ Bank y. Schofield, 39 Verm. 590, the attention of the 
court is specially called, where the words of the Vermont statute, 
in the precise words of ours, are explained. The court there 
says that ‘‘ by the words ‘contract or cause of action in issue 
and on trial,’ as used in the statute, the Legislature evidently 
intended such contract or cause of action as was to be enforced 
by the proceeding —that in regard to which an issue was to be 
formed and a trial had, where the rights of the parties to the 
contract or cause of action would be determined by the result.” 
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The court further say that the ‘‘ contract between Flood (who 
had died) and the Schofields (who were defendants, and offered 
as witnesses ) is brought in incidentally as explaining and giving 
force and effect to what took place between Wellington, the 
cashier, and the Schofields.”? In this proceeding there is no con- 
tract between Looker and the deceased (Davis) ‘‘ to be enforced,” 
nor any rights between the estate and Looker ‘‘ to be determined 
by the result.”” Any contract that may have been made between 
Davis and Looker can only be incidentally brought in here, ‘‘ as 
explaining and giving force and effect to what took place” 
between Davis and Prince. Under the New York statute of 
1869, it was held that plaintiff was a competent witness to show 
a deposit of money in bank to the credit of decedent; under a 
custom or general arrangement with him, because it was not 
testimony in respect to ‘‘ transactions or communications had 
personally”? with deceased. (Franklin v. Pinkney, 2 Rob. 429.) 
Nor does the statute exclude a party from testifying to the par- 
ticulars of a transaction which took place between the deceased 
and a third person in the presence of the witness. (Lobdell v. 
Lobdell, 86 N. Y. 327; 4 Abb. Pr. 56; 53 How. Pr. 347.) 


Waener, Judge, delivered the opinion of the court. 


The record shows that in 1857 John B. Davis sold and con- 
veyed to one Printz a tract of land in Montgomery county, for 
$3,800, and, to secure the purchase money in three equal pay- 
ments, Printz gave his notes to Davis and executed a deed of 
trust on the land sold, to one David Thomas, as trustee. In 1859 
Davis died, leaving Thomas his executor; and afterward Thomas, 
as trustee in the deed, proceeded and sold the land under the 
terms of the deed of trust ; and Joseph Davis, who is the defend- 
ant in this suit and also a son of John B. Davis, bought it and 
received a deed therefor. 

Joseph Davis, the purchaser, brought an action of ejectment 
against Looker, the plaintiff in this suit, for the possession of 
the land, and Looker instituted this proceeding in the nature of 
a bill in equity to enjoin Davis from further prosecuting his 
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action in ejectment and to set aside the trustee’s deed from 
Thomas to Davis. 

+ In his petition the plaintiff, after reciting the facts of sale as 
above set forth, says that Printz took possession of the land under 
the conveyance from Davis, but ascertaining that he would not be 
able to pay the consideration, or for some other cause, it was 
agreed by and between the said John B. Davis and the said 
Printz that upon the execution of a deed by Printz and wife, by 
which they would convey the land to plaintiff, who was Davis’ 
son-in-law, he (Davis) would cancel the indebtedness of Printz 
to him for the land and release him from the payment thereof ; 
whereupon Printz and his wife, by their deed, did convey the 
same to plaintiff, and Davis did cancel the said indebtedness and 
release Printz from the payment thereof. Plaintiff states that in 
consideration of the said conveyance he paid to the said John B. 
Davis the sum of $2,000 and took possession of the land, and 
now holds the same. There is also an averment that the defend- 
ant, Joseph Davis, when he bought the land at the trustee’s sale, 
had full notice of these facts and knew that Printz’s notes were 
canceled and discharged, and that nothing was due on them. 

The answers ofboth the defendants, Davis and Thomas, admit 
that a contract was made between John B. Davis, during his life- 
time, and Printz, that Printz’s notes should be surrendered to 
him when Looker executed his own notes in lieu thereof ; but this 
they say was not done, and the arrangement failed, and Printz’s 
notes therefore remained in full force. 

Upon a hearing the court decreed an injunction. During the 
trial of the cause Looker introduced himself as a witness, and 
gave testimony which was objected to by the defendants, and the 
question of his competency is really the only matter in the case 
requiring serious consideration. 

That the court made up issues of fact and submitted them to 
be passed upon by a jury, is not objectionable. It is permissible 
for a chancellor in his sound discretion to frame issues and take 
the opinion of a jury for his guidance; and where this power is 
not abused or wrongfully exercised, it will not be interfered with. 
The statute provides that in issues peculiarly triable by the court, 
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the court may take the opinion of a jury upon any specific ques- 
tion of fact by an issue made up and framed for that purpose. 
(Wagn. Stat. 1041, § 18.) 

It is insisted by the appellants that Looker’s evidence was 
inadmissible because he was a party to the agreement between 
Davis and Printz, and that Davis is now dead. The statute 
allowing parties to be witnesses on their own behalf makes this 
exception, namely: ‘‘ Provided, that in actions where one of the 
original parties to the contract or cause of action in issue and on 
trial, is dead, or is shown to the court to be insane, the other 
party shall not be admitted to testify in his own favor.” (Wagn. 
Stat. 13872, § 1.) 

It will be perceived that the proviso relates wholly to persons 
who are parties to the suit, the issue arising in which is on trial, 
and not to others who were merely parties to the original con- 
tract. The object and purpose of the statute was undoubtedly to 
put the two parties to a suit-upon terms of substantial equality 
in regard to the opportunity of giving testimony. 

The proposition may be taken as a general one, therefore, that 
where parties have contracted with each other, each may be sup- 
posed to have an equal knowledge of the transaction, and both, 
if living and sane, are allowed to testify. But if one is precluded 
by death or insanity, the other is not entitled to the undue advan- 
tage of being a witness in his own case. But the test of compe- 
tency is ‘* the contract or cause of action in issue and on trial ;” 
not the fact to which the party is called to testify. If the cause 
of action was a matter transacted with a person who has deceased, 
the other party to that transaction, being also a party to the suit, 
is not admitted as a witness at all, and can not testify to any 
fact in the case. (Granger v. Bassett, 98 Mass. 462. ) 

Can it be said that there is any contract between Looker and the 
deceased, John B. Davis, in issue and on trial in this suit? If 
any contract of the deceased is drawn in issue it is the agreement 
he made with Printz to release him from the notes, provided he 
(Printz) would convey the land to Looker. This was a contract 
between Printz and the deceased Davis. If Davis ordered Printz 


to make a deed to Looker, and, on doing so, he was to be released 
10—voL. XLVI. 
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from the payment of the notes, it does not affect the contract, 
whether Looker did what he agreed to do or not. 

That the order was given is conclusively established, for the 
record contains the written request of John B. Davis authorizing 
and requiring Printz to make the deed and convey the land to 
Looker, together with a receipt by Looker acknowledging that he 
had received the deed. The deed itself is also in evidence. It is 
immaterial whether Davis and Looker had a contract about the 
land or not. No such contract necessarily arose as an issue in 
this case. 

It must be borne in mind that this is a suit between Looker 
and Joseph Davis and Thomas, and that neither John B. Davis 
nor his estate is a party to it or concerned in it. The deed was 
made by Printz to Looker upon the direct and peremptory order 
of John B. Davis, and upon an issue between the estate and 
Looker as to whether he had ever complied with his undertaking 
or paid the consideration. Looker’s testimony would obviously 
be excluded for the reason that Davis being dead he would be 
unable to oppose his testimony to that of the living witness, and 
Looker would have an undue and unfair advantage. But as 
Davis’ estate is not a party to this proceeding, I have arrived at 
the opinion, with some hesitation I admit, that Looker was a 
competent witness. Wherefore, with the concurrence of the other 
judges, the judgment will be affirmed. 





Crry or St. Louts, Respondent, v. THe INDEPENDENT INSURANCE 
Company of Massacnusgrts, Appellant. 


1, Repeals by implication not favored. —The law does not favor repeals of 
statutes by implication. A later statute, which is general and affirmative, 
does not abrogate a former one which is particular, unless negative words are 
used, or unless the two acts are irreconcilably inconsistent. 

2. Revenue — Foreign insurance companies — Ordinance compelling payment 

of $200 invalid —Construction of statute.—Agents of foreign insurance com- 

panies are not liable to payment of $200 for license, as called for by the city 

ordinance of St. Louis, approved June 29, 1869. Subdivision 45 of section 1, 

article 1v, of the city charter, passed in 1867 (Sess. Acts 1867, p. 45), author- 
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izing the license, by crdinance not inconsistent with the laws of the State, of 
‘all insurance companies, banking corporations and banking associations,” 
did not repeal section 6, page 780, Wagn. Stat., compelling agents of foreign 
insurance companies to pay an annual tax of $100 to the city collector, but 
left that section in full force. There was nothing irreconcilable between the 
general affirmative power as to licensing, contained in the city charter, and 
the especial clause embodied in the statute. Hence the ordinance of June 
29, 1869, was unauthorized and void. 


Appeal from St. Louis Criminal Court. 
Sharp & Broadhead, and Lubke and Thayer, for appellant. 


There is no-direct repeal of the law in force at the time of 
the passage of the amended charter of 1867, and repeals by 
implication are not favored by the courts. There must be a 
positive repugnance between the provisions of the new law and 
the old to work a repeal by implication, and even then the old law 
is only repealed to the extent of such repugnancy. (Wood v. 
United States, 16 Pet. 8342; McCool v. Smith, 1 Block, 459.) 
The provision of the charter and that of the general law, relating 
to the case at bar, are consistept, and in nowise repugnant to 
each other. 


McGinnis, and Woerner § Kehr, for respondent. 


I. There is such repugnancy between the two acts that both of 
them can not stand together, and the prior act must give way. 
(Dwarris on Stat. 531; State v. Bender, 88 Mo. 450.) 

If. The repeal is not only the legitimate and necessary result 
of the grant of power in the charters of 1866 and 1867, but is 
enacted in terms by the Legislature in both of the charters alluded 
to. (Sess. Acts 1866, p. 306, § 22.) 


Waensr, Judge, delivered the opinion of the court. 


This was a proceeding against the defendant for violating a 
city ordinance in doing business without taking out a license in 
compliance therewith. The case is brought here for review from 
the St. Louis Criminal Court, where it was appealed from the 
Police Court. In both of the courts below the verdict was for 
the plaintiff. 
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The defendant is a foreign insurance company, and, having 
complied with the general laws of this State, is authorized to do 
business here. The city ordinance under which this proceeding 
was instituted was approved on the 29th of June, 1869. It pro- 
vides: ‘* Section 2. That no person, or association or company 
of persons, or corporation, shall carry on in this city, in person 
or by agent, the business of any kind of insurance without a 
license for that purpose continuing in force.” ‘‘Section 3. 
Each license required by this ordinance shall be issued to any 
person applying for the same, at the rate of $200 per year, but 
no license shall be issued for a shorter period than six months. 
* * Any person who shall violate any of the provisions of this 
ordinance shall be prosecuted before the police justice of said 
city, and fined $200 for each offense.” 

The authority under which this power is sought to be derived for 
licensing insurance companies is contained in the forty-fifth sub- 
division of the first section of article Iv of the city charter, passed 
in 1867, which provides that the mayor and city council shall 
have power within the city, by ordinance not inconsistent with 
any law of this State, ‘‘ to license all insurance companies, bank- 
ing corporations and banking associations.” (Sess. Acts 1867, 
p. 45.) 

When this charter was passed there was a special provision in 
the statute law relating to the taxation of foreign insurance com- 
panies in the city of St. Louis, which declared ‘that the agent 
or agents of any foreign insurance company doing fire, river or 
marine insurance business in the city of St. Louis, in addition to 
the tax on gross premiums as above provided for against such 
companies, shall also pay to the collector of the ward in said city 
in which the office of said agent is located, on or before the first 
day of February of each and every year, the sum of $100 for the 
use of said city, which sum shall be considered in full for and in 
room of all taxes and licenses which said city may possess the 
power to impose on such agencies ; and such collector shall, upon 
such payment being made, issue to such agent or agents a license, 
in the name of the city of St. Louis, for the carrying on the 
business of such agency for one year, which license shall be 
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renewed from year to year, if demanded, and shall not be sub- 
ject to any other taxation of any kind whatever by said city.” 
(Wagn. Stat. 780, § 6.) A penalty and forfeiture is provided 
in case any agent or company refuses or neglects to comply with 
the law, or makes a false and fraudulent statement in relation to 
the business or condition of the company. (Jd. 781, §§ 7-8.) 

Two grounds are insisted on for a reversal of the judgment: 
first, that the general power given to license does not carry with 
it authority to impose a tax for revenue; and, secondly, that the 
terms employed in the charter did not operate as a repeal of the 
special statutory provision on the subject, but left the same in 
full force. 

The first proposition will not be here noticed, as it will be 
examined in another case now under consideration. The second 
point is whether the charter repealed the special clause in the 
statute, so as to supersede it and give the city the power contended 
for. 

It may be conceded as the settled doctrine that a subsequent 
statute, which is clearly repugnant to a prior one, and which is 
so clearly inconsistent that the two can not stand together, neces- 
sarily repeals the former one, although no express words of repeal 
are used. But it is equally well settled that the law doés not 
favor the repeal of a statute by implication. A later statute, 
which is general and affirmative, does not abrogate a former 
which is particular, unless negative words are used, or unless the 
two acts are irreconcilably inconsistent. This is the general doc- 
trine, and it has been often adjudged in this court. (Peters v. 
Renick, 37 Mo. 597; Vastine v. Probate Court, 38 Mo. 529; 
State ex rel., etc., v. Macon County Court, 41 Mo. 453; St. 
Louis v. Alexander, 23 Mo. 483.) 

There is nothing irreconcilable between the general affirmative 
power as to licensing, contained in the city charter, and the 
special clause embodied in the statute. The one may well consist 
with the other. The special law prescribed a rate which may be 
carried out and enforced, and at the same time harmonize with the 
charter. Nothing is more common than to use general language 
in the enactment of a law, without any intention to impair or 














150 ST. LOUIS. 


The City of St. Louis v. Boatmen’s Ins. and Trust Co. 








abrogate special or particular laws on the same subject. Both 
acts are in pari materia, and must be construed together and 
made to operate unless irreconcilably repugnant. No repug- 
nancy is perceived. The power is simply given to license, with- 
out specifying the terms, and the statute provision in force at the 
time comes in and prescribes the rate. They are, taken together, 
harmonious and, consistent, and to hold that the clause in the 
charter repealed the statute law on the subject would be overturn- 
ing a rule of construction too well established to be now overruled 
or shaken. 
The judgment must be reversed. The other judges concur. 





Tue Crty or St. Louis, Respondent, v. BoaTmMEen’s INsuRANCE 
AND Trust Company, Appellant. 


1. Revenue, license with view to— Municipal corporation.— A right to license 
an employment does not imply the right to charge a license fee therefor with 
a view to revenue, unless such seems to be the manifest purpose of the power. 
But the authority of the corporation will be limited to such a charge for the 
license as will cover the necessary expense of issuing it, and the additional 
labor of offices and expenses thereby imposed. 

2. Revenue —Corporations — Insurance companies — St. Louis, city of, can not 
impose tax for revenue.—The power given to the city of St. Louis in its 
charter to license insurance companies (Sess. Acts 1867, p. 65, art. Iv, subd. 
45) does not authorize the imposition of a tax for revenue. 

8. Revenue — Taxation — Clause of charter withdrawing corporation from 
operation of general law does not do away with taxing power.—A clause 
in the act incorporating the Boatmen’s Insurance and Trust Company of 
St. Louis, which withdrew it from the operation of the general law of 1855 
relating to corporations, simply guaranteed it against alteration and repeal, 
and in nowise granted it immunity from taxation. 

When the charter is silent on the subject of taxation, unless there is some 
contract to be impaired where there is a consideration given, it will never be 
presumed that the Legislature divests itself of the power to tax. The surren- 
der of such an important prerogative is not to be deduced by implication. 


vippeal from St. Louis Circuit Court. 
Ewing § Holliday, for appellant. 


{. The power to license merely does not confer the right to 
impose a tax for the purpose of revenue. (Essex v. Barber, 2 
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Halst. 64; Kip v. City of Patterson, 2 Dutch. 301; City of 
Cincinnati v. Bryson, 15 Ohio, 625.) 

If. It is submitted that the clause of the city charter in ques- 
tion impairs the obligation of the contract created by the charter 
of defendant, and is an infringement of its vested rights. The 
power to alter, suspend, or repeal this charter is expressly taken 
away by the ninth section thereof. (R. C. 1855, art. 1, § 7, p. 
871; Dartmouth College v. Woodward, 4 Wheat. 518 ; Bingham- 
ton Bridge Co. v. State, 18 Conn. 538; Cone v. New Bedford 
Bridge, Gray, 339; 7 Ind. 59; Pacific R.R. v. Renshaw, 18 Mo. 
214; 22 Ind. 291.) 


McGinnis, and Woerner § Kehr, for respondent. 


I. The power to license, when conferred by the Legislature of 
a State on a municipal corporation, is generally, if not univer- 
sally, looked upon as a power to impose a tax on the franchise 
or an excise. (The City of Cincinnati v. Bryson, 15 Ohio, 625 ; 
Lucas ef al. v. L8ttery Commissioners, 11 Gill. & Johns. 605; 
Boston v. Schaefer, 9 Pick. 415; Perdue v. Ellis, 18 Ga. 586; 
City of Louisville v. Kean e¢ a/., 18 B. Monr. 9; Bennett v. Bir- 
mingham, 31 Penn. St. 15; Merriam v. City of New Orleans, 14 
La. Ann. 318; Sacramento v. Stage Co., 12 Cal. 134; Sacra- 
mento v. Crocker, 16 Cal. 119; Chilvers v. The People, 11 Mich. 
43 ; Burlington v. Keller, 18 Iowa, 59 e¢ seg.) In Missouri this 
view is accepted by the courts without hesitation. (Simmons v. 
The State, 12 Mo. 268 ; The State v. Hereford, 13 Mo. 3; Simp- 
son v. Savage, 1 Mo. 359; City of Independence v. Noland, 21 
Mo. 395; State v. Whittaker, 33 Mo. 475; Harrison v. The 
State, 9 Mo. 527; Glasgow v. Rowse, 48 Mo. 490.) But there 
is express authority in the charter to tax the franchise of corpo- 
rations or individuals, independent of the authority to license. 
Under the charter provision the city has power to levy not only 
taxes upon property made taxable by law for State purposes, but 
also ‘‘ such other taxes as shall be provided for by law of this 
State.” 

II. Appellant’s charter contains no express or implied exemp- 
tion from taxation by the city, and is therefore liable under the 
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ordinance in question. (Portland Bank v. Apthorp, 12 Mass. 
264-5; Providence v. Billings & Pittman, 4 Pet. 514; Eastern 
Bank y. The Commonwealth, 10 Barr, Pa., 442; Gordon v. 
Appeal Tax Court, 8 How. 183; Gordon’s Ex’r v. Mayor, etc., 
of Baltimore, 5 Gill. 231; Attorney-General v. Bank of Char- 
lotte, 4 Jones, 287; Union Bank of Tennessee v. The State, 9 
Yerg. 490; State of New Jersey v. Bury, 2 Harris, 83 ; Johnson 
v. Commonwealth, 7 Dana, 842; Bank of Illinois v. The People, 
4 Scam. 304.) 


Waener, Judge, delivered the opinion of the court. 


This was a proceeding instituted in the Police Court of the 
city of St. Louis, against the defendant, for violation of city 
ordinance in refusing to take out a license as required ; and judg- 
ment being given for the plaintiff, the defendant appealed to the 
Criminal Court, where the judgment was affirmed. 

The same ordinance comes up for construction that was passed 
upon in the case of The City of St. Louis ¥. The Independent 
Insurance Company of Massachusetts, ante, p. 146, and the differ- 
ence between the two cases is that that was a foreign insurance 
company, while the defendant here is a home company chartered 
by the Legislature of this State. The special provision of the 
statute, which we held in that case was not repealed, applied 
exclusively to foreign insurance companies, and therefore has no 
application to the present case. 

The counsel for the appellant assumes two positions in this 
court: first, that the power given to the city in its charter to 
license does not authorize the imposition of a tax for revenue ; 
and, secondly, that by the act of‘ incorporation granted by the 
State, the defendant is exempt from taxation in the manner here 
attempted. - 

1. By the forty-fifth subdivision of the section, the charter 
merely gives the power ‘‘ to license all insurance companies,” etc. 
The uniform course of decision is that a right to license an 
employment does not imply the right to charge a license fee 
therefor with a view to revenue, unless such seems to be the 
manifest purpose of the power; but the authority of the cor- 
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poration will be limited to such a charge for the license as will 
cover the necessary expenses of issuing it, and the additional 
labor of offices and expenses thereby imposed. A license is 
issued under the police power, but the exaction of a license fee 
with a view to revenue would be an exercise of the power of 
taxation; and the charter must plainly show an intent to confer 
that power, or the municipal corporation can not assume it. 
(Cooley Const. Lim. 201; State v. Roberts, 11 Gill. & J. 506; 
Mays v. Cincinnati, 1 Ohio St. 268; Cincinnati v. Bryson, 15 
Ohio, 625; Freeholders v. Barber, 2 Halst. 64; Kip v. Patter- 
son, 2 Dutch. 298; Bennett v. Birmingham, 31 Penn. Stat. 15; 
Chilvers v. People, 11 Mich. 48; Mayor, etc., v. Yuille, 3 Ala. 
144.) In the case of Freeholders v. Barber, 2 Halst. supra, 
it was held that an act establishing and confirming the charter of 
the borough of Elizabeth, which authorized the Court of General 
Sessions to license innkeepers, did not thereby confer the power 
to impose a tax on them for the license. In Cincinnati v. Bryson, 
supra, it was decided that the right to license and regulate con- 
ferred no taxing power, and the court in their opinion say: ‘‘ In 
general, the authority to license carries with it the power to 
impose the terms and conditions upon which it shall be granted. 
It would seem that the right to license and regulate, and to pro- 
vide by ordinance for the carrying into effect the powers expressly 
conferred upon them, are sufficient to justify all reasonable acts 
incident to the business.” 

The court upheld the ordinance on the ground that the license 
fee was a reasonable act for regulating the business, and not an 
attempt to exercise the taxing power for purposes of revenue. 

In the case of Boston v. Schaffer (9 Pick. 415), the suit was 
on a bond of $1,000, in consideration of a license for a theater. 
It was objected that the power to license conferred no authority 
to tax. The court sustained the authority upon the peculiar 
phraseology used and the manifest intention of the Legislature. 
They used this language: ‘‘It is objected that the statute of 
1821, ch. 110, gives no power to the city to exact money for the 
license. The authority to the mayor and aldermen is to license 
‘on such terms and conditions as to them may seem just and rea- 
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sonable.? Though the exacting of money is not expressly men- 
/tioned, it is not excluded by these general words, and was doubt- 
less in the contemplation of the Legislature; for in the statutes 
of 1825, ch. 152, § 1, by which the selectmen of each town are 
empowered to license theatrical exhibitions, the same language is 
used, and in section 3 it is provided that a// moneys which shall 
be received for such licenses (if any) shall be appropriated, etc. 
This is a legislative construction of the first statute.” 

The words ‘‘ to license”? may imply the power to tax when such 
is the manifest intention; but taken disconnected and alone they 
will not generally confer that authority. The intention may be 
readily gathered by referring to the powers given the city in the 
section we are now considering. It is one of enumerated powers, 
and grants authority to the mayor and city council to legislate 
upon the general police of the city. In the eighteenth subdi- 
vision it confers authority ‘‘ to license, faz, and regulate auc- 
tioneers, grocers,” etc. The nineteenth gives power ‘to license, 
tax, and regulate horse railroad cars, hackney carriages,”’ etc. 
The twenty-first, ‘‘ to license, az, regulate, and suppress the- 
atrical and other exhibitions, shows, and amusements.”? Twenty- 
second, ‘‘ to license, ¢az, restrain, prohibit and suppress billiard 
tables,” ete. But in the forty-fifth the power is simply ‘‘ to 
license insurance companies.” 

These provisions contained in the same section abundantly 
show that the mind of the lawgiver was directed to the subject, 
and that the power to tax was given where it was intended to be 
exercised, and that it was withheld where it was not so expressed. 
And it has since been so construed by the Legislature, for in the 
revised city charter, approved March 4, 1870, express power is 
given to license, tax, and regulate insurance companies. (Adj. 
Sess. Acts 1870, p. 164.) 

The defect was obviously seen, and therefore supplied. In my 
opinion, under the charter of 1867, authority did not exist for 
the imposition of the tax under the name of license, as set out in 
the ordinance. 

2. It is secondly contended that the defendant’s charter exempts 
it from this taxation, but I have failed to find any provision in 
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the act of corporation to sustain that view. There is a clause in 
it which withdraws it from the operation of the general law 
relating to corporations, contained in the revised statutes of 1855 ; 
but that simply guarantees it against alteration and repeal, and 
in nowise grants it an immunity from taxation. The act of 
incorporation is silent on the subject of taxation, and where that 
is the case, unless there is some contract to be impaired where 
there is a consideration given, it will never be presumed that the 
Legislature divests itself of this high attribute of sovereignty, the 
power to tax. The surrender of such an important prerogative is 
not to be deduced by implication. 

In a case entirely similar to this (Providence Bank v. Billings, 
4 Pet. 514) the question was examined by Chief Justice Marshall 
and decided with his aceustomed clearness and power. The 
Providence Bank- had obtained a charter from the Legislature of 
Rhode Island in 1791; in 1822 the Legislature passed an act 
imposing a tax on every bank in the State, in addition to the tax 
on its property. The bank resisted the payment of this tax on 
the ground that the act which imposed it was unconstitutional as 
impairing the obligation of a contract created by its charter of 
incorporation. After judgment against the bank in the Court of 
Common Pleas, and also in the Supreme Court of Rhode Island, 
the case was taken by writ of error to the Supreme Court of the 
United States, where the court, speaking through the chief jus- 
tice, says: ‘‘ Is this contract impaired by taxing the banks of the 
State? The question is to be answered by the charter itself. It 
contains no stipulation promising exemption from taxation. The 
State, then, has made no express contract which has been 
impaired by the act of which the plaintiff complains. * * The 
claim of the Providence Bank is certainly of the first impression. 
The power of taxing moneyed corporations has been frequently 
exercised, and has never before, so far as known, been resisted. 
* * That the taxing power is of vital importance, that it is 
essential to the existence of government, are truths which it can 
not be necessary to reaffirm. They are acknowledged and asserted 
by all. It would seem that the relinquishment of such a power 
is never to be assumed. * * As the whole community is inter- 
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ested in retaining it undiminished, that community has a right to 
insist that its abandonment ought not to be presumed in a case 
in which the deliberate purpose of the State to abandon it does 
not appear. * * Would an incorporated company be exempt 
from this duty from the mere consequence of its charter? The 
great object of an incorporation is to bestow the character and 
properties of individuality on a collective and changing body of 
men. This capacity is always given to such a body. Any privi- 
leges which may exempt it from the burthens common to indi- 
viduals, do not flow necessarily from the charter, but must be 
expressed in it, or they do not exist.” 

A law which seeks to deprive the Legislature of the power to 
tax must be so clear, explicit, and determinate that there can be 
neither doubt nor controversy about its terms or the consideration 
which renders it binding. Every presumption will be made against 
its surrender, as the power was committed by the people to the 
government to be exercised and not to be alienated. (Wash- 
ington University v. Rowse, 42 Mo. 808; People v. Roper, 35 
N. Y. 629; Mott e¢ ad. v. The Pennsylvania R.R. Co., 6 Cas. 
9; Commonwealth v. Bird, 12 Mass. 542; Eastern Bank v. 
Commonwealth, 10 Barr, 442; Portland Bank v. Apthorp, 12 
Mass. 264.) 

As there is no contract embodied in the charter by which the 
defendant was incorporated exempting it from taxation, it is clear 
that the right to tax exists. But as the city authorities had no 
power at the time the ordinance was passed to impose a license 
tax for revenue, the judgment must be reversed. 

Reversed. Judge Bliss concurs. Judge Currier, being inter- 
ested in the question, not sitting. 
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NosLE Ketioee, Appellant, v. WatterR Carrico ef al., 
Respondents. 


1. St. Louis Record — Judicial publication in, imparted notice.—A paper 
devoted to the gathering up and dissemination of legal news may be a news- 
paper, and in that sense the St. Louis Legal Record was a newspaper, and 
publication in it imparted notice of a sale under deed of trust. 

2. Sales, judicial — Advertisement — Sunday non dies.— Publication of notice 
of judicial sale from March 12th to April 15th, inclusive, satisfied the require- 
ments of a deed calling for thirty days’ notice of sale. The Sunday omissions 
did not vitiate the notice. 

8. Sale of land — Description.— Although a deed of trust described the real 
estate conveyed as two separate parcels of land, yet where it appeared that 
the parcels constituted but one farm, and by the advice of the trustees and 
with the assent of the beneficiary they were sold together, such sale was proper. 


Appeal from St. Louis Circuit Court. 
Voorhies § Mason, for appellant. 
Taussig § Kellogg, for respondents. 
CurRIER, Judge, delivered the opinion of the court. 


The plaintiff sues in equity to set aside a sale under a deed of 
trust, and for liberty to redeem. The proceeding is founded 
upon an averment of fraud in the sale, and of various irregulari- 
ties attending it. The deed described two separate parcels of 
land, and previded that ‘‘ thirty days’ public notice”? should be 
advertised in some St. Louis newspaper, in case the property 
should be sold under the deed. It appears that the notice, in 
this case, was published in the St. Louts County Legal Record 
and Advertiser from March 12, 1861, to the 15th day of the 
following April; that the publication was had on each secular 
day during that period ; and further, that the two parcels of land 
were put up in connection and sold together, the sale occurring 
on the last day of publication, namely, April 15, 1861. 

It is objected that the Legal Record and Advertiser was not 
a ‘‘newspaper,” that the notice was not advertised on thirty 
different days prior to the sale; and further, that the sale of the 
two lots together was unwarranted. 
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1, The Legal Record and Advertiser was printed in St. 
Louis in the form of a newspaper, and was issued to its sub- 
scribers daily except Sundays, when the publication was omitted. 
It was devoted to the dissemination of general legal intelligence, 
and engaged extensively in legal advertising, including the pub- 
lication of notices of salesunder deeds of trust, and sales on 
execution and all judicial sales. It was a law and advertising 
journal, and so, in a limited sense at least, a newspaper; for 
whether a newspaper or not is a question that can not be deter- 
mined by a consideration alone of the kind of intelligence it 
disseminated. It is not the particular kind of intelligence pub- 
lished that constitutes one publication a newspaper rather than 
another. Newspapers are devoted to the dissemination of intel- 
ligence on a great variety of subjects, such as politics, com- 
merce, temperance, religion, and so on; and the law and legal 
topics and occurrences are not excluded from the range of news- 
paper enterprise. A paper devoted to the gathering up and 
dissemination of legal news among its readers is, or at least may 
be, a newspaper. I regard the Legal Record as a newspaper of 
that character. The more important inquiry, however, is, was 
it such a newspaper as the parties to the deed of trust con- 
templated? In other words, was a publication in it adapted to 
impart notice of the impending sale to the defendant and the 
public? Its circulation outside of St. Louis county was very 
limited, but within that county it was well known, and generally 
recognized as the proper medium for the publication of all legal 
notices required by law to be published in St. Louis county, 
ineluding notices of sales under deeds of trust. While the act 
of 1861 (Sess. Acts 1861, p. 101) remained in force, the 
Legal Record was uniformly employed by advertisers in accord- 
ance with the terms of that act. During that period it is not 
shown that any sale under a deed of trust took place in St. 
Louis without a notice of the sale being first advertised in that 
paper. A further publication was frequently had in other news- 
papers, it is true, and with a view, doubtless, to avoid the question 
here raised. The Legal Record was kept on file in public and 
private offices, because of the fullness of the information it 
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imparted upon all subjects falling within the compass of its 
particular department. It circulated particularly among real 
estate dealers and those giving special attention to real estate 
sales at public vendue. To that extent it was eminently well 
adapted to subserve the purposes of the parties to the deed of 
trust, in requiring the sale by the trustee to be advertised in some 
newspaper. It was not required by the deed that the notice 
should be published in the newspaper having the largest circula- 
tion, or any specific circulation, or in a newspaper devoted to 
the publication of intelligence of one particular class or character. 
In the exercise of integrity and fair intelligence, the trustees 
were left perfectly free to select any newspaper printed in St. 
Louis which they might regard as a suitable medium for the 
required publication. In other words, the selection was left to 
their discretion. There is no suggestion of unfairness or want 
of perfect good faith on their part, nor is it claimed that the 
plaintiff was actually injured by their action in this behalf. The 
case shows that the plaintiff had actual notice of the sale, and 
that he attended it in person; that he raised no objection to the 
sufficiency of the notice, or to the regularity and legality of the 
sale. He in fact swears that the property was bid off by the 
purchaser in his (plaintiff’s) interest and for his benefit. .Under 
these circumstances, to hold the sale invalid at his suggestion, 
on account of the character or limited circulation of the news- 
paper in which the notice of sale was published, would seem 
unjust and unwarranted. Had the property been bought in by a 
stranger, the plaintiff would undoubtedly be regarded as having 
waived the objection he now urges. (Taylor v. Chowning, 38 
Leigh, 654.) As the case stands, we are not inclined to hold 
this sale—and so all sales made under like circumstances and 
under like publication of notice— as invalid for the cause here 
assigned. 

2. The publication of notice on each successive secular day, 
from March 12th to April 15th, inclusive, satisfied the require- 
ments of the deed as-to the duration of the publication. The 
deed required thirty days’ notice. Its publication covered a 
period of thirty-four days, and appeared in each daily issue of 
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the paper, there being no publication on Sundays. The Sunday 
omissions did not vitiate the notice. (Johnson v. Dorsey, 7 Gill, 
Md., 269; Leffler v. Armstrong, 4 Iowa, 482.) 

8. Although the deed of trust described two separate parcels 
of land, these parcels nevertheless constituted but one farm. 
For the purpose of the farm and of the sale it was considered 
advantageous to keep the property together. That was the 
judgment of the trustees, on consultation at the sale, the plaintiff 
being present and making no objection; and there was testimony 
tending to show that the two lots were sold in conjunction in 
accordance with his declared wishes. The trustees were in this 
matter bound to act in perfect good faith toward the parties in 
interest, and they appear to have done so. Nor is there any- 
thing to indicate that the plaintiff was injured or prejudiced by 
the manner of the sale. He hoped to repossess himself of the 
property, and he in fact testified, as has already been remarked, 
that it was purchased at the sale in his interest. Under these 
circumstances the trustees were justified in selling the lots 
together. (Gillespie v. Smith, 29 Ill. 473.) 

4. On the question of fraud in fact the evidence is extended 
and conflicting. I do not propose to examine it in detail. It 
appears, in brief, that the plaintiff, in March, 1854, purchased 
the premises in dispute from the defendant, Walter Carrico, for the 
sum of $5,800. Eighteen hundred dollars was paid down, and the 
balance of $4,000 put into four notes of $1,000 each, payable 
in one, two, three and four years, with interest at six per cent. 
On the 1st of March, 1860, no part of the principal of these 
notes had been paid, and there was a balance of interest in 
arrear, The notes were secured by deed of trust upon the 
property conveyed to the plaintiff by Walter Carrico. At the 
date last mentioned an arrangement was made between the par- 
ties, in virtue of which the old notes and deed of trust were 
surrendered, and a new note for $4,960 given in lieu of them, 
which was secured by deed of trust on the same property, except 
seven acres previously sold by the plaintiff. The new note was 
made payable in one year from date, with interest at ten per cent. 
from maturity. The new note matured and was not paid, where- 
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upon the defendants insisted upon a payment of the debt or a sale 
of the property under the deed of trust. Payment not being 
made, the property was advertised and sold, as we have seen. 
At the sale Felix Carrico purchased the property in his own name 
for the amount due under the deed of trust, and subsequently 
conveyed it to his father, who was the payee of the note described 
in the deed. The whole amount then due was $5,075, the sum 
of $960 of interest being in arrear. The plaintiff’s note was 
indorsed as satisfied by the proceeds of the sale under the deed 
of trust, and thereupon surrendered into his (the plaintiff’s) pos- 
session, and he has ever since retained it. Thus far the facts 
are not in dispute, and these facts fail to show any wrong or 
oppression on the part of the Carricos. But the plaintiff com- 
plains that he was misled by the verbal assurances of the Carricos 
to the effect that the debt might lie indefinitely, or so long as the 
interest was paid. There is nothing in this objection, for it 
appears that the interest was not paid; ,that nearly a thousand 
dollars of interest was in arrear when the property was sold, and 
that the Carricos had indulged the plaintiff for years on both 
interest and principal. Their conduct in this regard was unex- 
ceptionable. 

It is further objected that the defendants, in April, 1861, 
insisted on coin for their debt, refusing to take Missouri bank- 
bills at par in payment. Had they not an undoubted right to do 
this? Coin was then the legal medium of payment. Paper 
money was at a discount, and the gist of the complaint on this 
subject is that the Carricos declined to receive their debt in 
depreciated paper money. There is no force in this objection. 
Had the creditors induced the plaintiff to suppose that bank paper 
would be satisfactory, and then suddenly demanded coin when it 
was too late for the debtor to procure it, the case would be differ- 
ent; and so the character of the case would be changed had the 
defendants demanded coin capriciously, or for the mere purpose 
of oppression, refusing the equivalent of coin in current paper 
money. But nothing of this appears in the case. 

Again, it is insisted that the Carricos agreed to let the plaintiff 
in to redeem, notwithstanding the sale, and that the parties were 
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remitted to their original relations of debtor and creditor under 
the deed of trust. The evidence fails to show the fact on which 
this objection is based. The relation of debtor and creditor can 
not exist without a subsisting debt; but, as we have seen, at the 
consummation of the sale and conveyance under the deed of trust, 
the plaintiff received his note back as satisfied by the proceeds of 
that sale. This shows what the transaction was, and how the 
parties understood it; that the debt was paid, and consequently 
that the relation of debtor and creditor ceased from that moment. 
(Medsker v. Swaney, 45 Mo. 278.) 

It further appears that after the full consummation of the sale 
and the surrender to the plaintiff of his note, the plaintiff accepted 
from one of the Carricos a paper writing, recognizing in the 
former a right to re-acquire the property on certain conditions, 
which were never complied with. Prior arrangements and under- 
standings, if any existed, would seem to be merged in this written 
memorandum of the understanding between the parties. The 
Carricos did not at that time appear to want the property; they 
wanted their money, but it was never paid or tendered. 

It moreover appears that the plaintiff had an opportunity to 
re-acquire the property more than a year after the sale for a 
sum equal to the amount of his original debt, interest and costs. 
‘He did not avail himself of it. Real estate was then greatly 
depressed. It has since risen in market value, but that is no 
reason for overturning the original sale. This suit was not 
brought till July, 1865, more than four years after the sale, and 
some months after the termination of the civil war, which divided 
and distracted the country at the time the sale was made. 

Some question has been raised as to the relation of the Carricos 
between themselves and their respective relations to the note of 
March 1, 1860. It is not perceived that the plaintiff has any 
concern with these matters. Felix Carrico acted throughout as 
the owner of the note, or the agent of the owner, and it can make 
no difference to the plaintiff whether he acted as the principal or 
the agent of the principal. 

Judgment affirmed. The other judges concur. 
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FREDERICK W. Kornie Respondent, v. Jonn H. Rou.Fine, 
Appellant. 


1. Practice, Supreme Court — Appeal — Affirmance of judgment. —When 
appellant fails to ‘prosecute his appeal in the manner required by law, and 
respondent presents a complete transcript to this court, on his motion judgment 
will be affirmed. 


Appeal from St. Louis Circuit Court. 


Woerner § Kehr, for respondent. 
Colvin, for appellant. 
Waaner, Judge, delivered the opinion of the court. 


The Circuit Court rendered final judgment in this case in May, 
1870, and the appeal was granted on the fourth day of June 
thereafter. The appellant having failed to prosecute his appeal 
as required by law, the respondent now presents a complete tran- 
script of the record and moves for an affirmance. 

The motion is sustained and the judgment affirmed. The 
other judges concur. 





Crry or Sr. Lovrs, Respondent, v. Marie Insurance Com- 
PANY OF Sr. Louis, Appellant. 


1. The City of St. Louis v. The Boatmen’s Ins. and Trust Co., ante, p. 160, 
affirmed. 


Appeal from St. Louis Criminal Court. 


Woerner § Kehr, for respondent. 
Sharp § Broadhead, for appellant. 
WaeneR, Judge, delivered the opinion of the court. 


For the reasons given in the case of The City of St. Louis v. 
The Boatmen’s Ins. and Trust Co., anée, p. 150, the judgment 
of the Criminal Court in this case must be reversed. The other 
judges concur. 
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In THe Marrer or J. A. Hanris, Petitioner. 


1. Habeas corpus, constitutionality of law should not be tested by in the 
Supreme Court.—Where one has been arrested and detained on legal process 
by a court having jurisdiction of the person and the offense, is in custody of 
the proper officer, and by virtue of a provision of the law, this court will not, 
on a writ of Aabeas corpus, inquire into the constitutionality of the law under 
which he was arrested. He should test the validity of that question by means 
of trial in the appropriate court. 


Petition for Habeas Corpus. 


Baker, for petitioner. 


Chas. P. Johnson, and H. B. Johnson, Attorney-General, 
for State. 


Waener, Judge, delivered the opinion of the court. 


The petitioner is brought into the court on a writ of habeas 
corpus, and alleges that he is unlawfully imprisoned and detained 
by L. B. Hutchinson, acting sheriff of Newton county, and 
therefore asks to be discharged. 

It seems from the petition and the return made thereto that 
the petitioner was arrested on complaint and affidavit made for 
violating an act to prevent the introduction into this State of 
Texas, Mexican, or Indian cattle during certain seasons of the 
year, approved February 26, 1869. The papers are all in due 
form, and the arrest properly made in compliance with the act. 
The only ground urged for the discharge of the prisoner is that 
the law is unconstitutional and void, and that, therefore, he ought 
not to be detained. 

The statutory provision on the subject is that ‘‘if it appears 
that the prisoner is in custody by virtue of process from any court 
legally constituted, or issued by any officer in the service of judi- 
cial proceedings before him, such prisoner can only be discharged 
in one of the following cases: first, where the jurisdiction of such 
" court or officer has been exceeded, either as to matter, place, sum, 
or person ; second, where, though the original imprisonment was 
lawful, yet by some act, omission, or event which has taken place 
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afterward, the party, has become entitled to be discharged ; third, 
where the process is defective in some matter of substance required 
by law, rendering such process void; fourth, where the process, 
though in proper form, has been issued in a case or under cir- 
cumstances not allowed by law; fifth, where the process, though 
in proper form, has been issued or executed by a person who is 
not authorized by law to issue or execute the same, or where the 
person having the custody of such prisoner under such process is 
not the person empowered by law to detain him ; sixth, where the 
process is not authorized by any judgment, order, or decree, nor 
by any provision of law.”” (Wagn. Stat. 690, § 35.) 

To entitle a prisoner to be discharged on habeas corpus, he 
must come within one of the above enumerated specifications, and 
the petitioner here falls within neither. He was arrested and 
detained upon legal process by a court having jurisdiction of the 
person and the offense ; he is in custody of the proper officer, and 
by virtue of a provision of the law. 

The law to prevent the introduction of Texas cattle into the 
State during certain periods of the year was intended as a police 
and sanitary regulation, and whether the Legislature exceeded its 
powers in the passage of that law, we will not inquire in this 
proceeding. The petitioner can have his trial, and if he is dis- 
satisfied with the verdict and judgment, and desires to test the 
validity of the law, the courts are open to him, as they are to all 
other persons charged with the violation of the laws of the land. 

Admit this proceeding, and then every person charged with 
committing an offense of every kind and description whatsoever, 
instead of standing his trial and litigating the matter as the law 
directs, can come here and ask our advice as to the validity of the 
law under which he is arraigned. Such a precedent can not be 
established, and the Legislature clearly saw the impolicy of the 
proceeding when it placed a prohibition upon it. 

With the concurrence of the other judges, the prisoner will be 
remanded to the custody of the sheriff of Newton county. 
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Jou Moran, Appellant, v. Derrick A. January, Respondent. 


1. Act of March 18, 1867— Construction of statute — Revenue — Special tax 
bills — Execution — Transcript.— Tie act of March 138, 1867 (Sess. Acts 
1867, p. 79, art. x1), repealing that of March 19, 1866 (Sess. Acts 1865-6, p. 
79), does not authorize the enforcement of the judgment of a justice of the 
peace upon a special tax bill, on filing of a transcript of the judgment, by 
the issue of an execution thereon by the circuit clerk. 


Appeal from St. Louis Circuit Court. 


Thos. Grace, for appellant. 
Wilbur F. Boyle, for respondent. 


Currier, Judge, delivered the opinion of the court. 


This was a proceeding by motion in the St. Louis Circuit 
Court to quash an execution issued by the clerk of that court 
upon a justice’s transcript, which was filed in the clerk’s office, 
March 6,1870. The transcript evidences a judgment of $59.10, 
recovered by the plaintiff before a justice of the peace upon the 
special tax bill, dated November 6, 1869. The motion to quash 
rests upon the assumption that the execution was issued without 
the authority of law. Whether or not it was so issued, is the 
question for consideration. 

The act of March 19, 1866 (Sess. Acts 1865-6), revising the 
St. Louis city charter, provided (art. va, § 11) that special tax 
bills should be a lien upon the property described in such bills, 
and that collections of them might be effected through the 
ordinary process of law; that justices of the peace might render 
special judgments in such cases, and that such judgments might 
be ‘* enforced as in the case of delinquent taxes.”? Further on 
the same act provided (art. x1, § 4) that ‘‘all taxes, whether 
’ general or special, levied by the city upon property in pursuance 
of that or any other act or ordinance of the city, authorized by 
law to be passed, should, from the time the same was levied until 
they were paid, constitute a lien upon the property; and that the. 
city might enforce the collection of them as thereinafter pro- 
vided.” The next succeeding section (§ 5) then provides that 
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‘* suits might be brought on all tax bills, both general and special, 
in any court having jurisdiction thereof, and that all justices of 
the, peace of St. Louis county should have jurisdiction to the 
amount of $150.” To carry into effect the judgment of a jus- 
tice of the peace, it is then provided (§ 9) that a transcript 
thereof might be filed in the office of the clerk of the St. Louis 
Circuit Court, and that the clerk might thereupon issue a special _ 
Jiert facias in conformity with the judgment, etc. Clearly these 
provisions supersede the provisions of the act of March 238, 
1863, on the same subject. (Sess. Acts 1863, p. 75.) 

The two acts can not stand together, and the earlier enactment 
must give place to the later, and that was undoubtedly the under- 
standing and purpose of the Legislature. The act of 1866 
furnishes within itself a complete system for the enforcement of 
the payment of all city taxes, general and special, and expressly 
repeals all inconsistent laws; and the act of 1863 was, in various 
particulars, inconsistent with the act of 1866. 

The act of 1866, as we have seen, authorized the filing of 
justices’ transcripts in the office of the circuit clerk, and the 
clerk was thereupon empowered to issue special executions to 
carry into effect the judgments evidenced by such transcripts. 
But the act of 1866 was itself repealed by the act of March 13, 
1867 (Sess. Acts 1867, art. LxXxrx, p. 11), and the repealing 
act makes no provision for the filing of transcripts with the 
circuit clerk, nor does it authorize the clerk to issue executions 
upon such transcripts. In lieu of such provisions, it enacts that 
the payment of taxes in the city of St. Louis shall be enforced 
in the ‘“‘manner and under the same rules and regulations as 
shall be provided by law for the enforcement of the payment of 
the State and county taxes in St. Louis county.” Now it is not 
claimed that the law providing for the enforcement of the pay- 
ment of State and county taxes in the county of St. Louis 
conferred any authority upon the circuit clerk to issue the execu- 
tion in question. The former laws which did confer the authority 
were repealed in the manner already pointed out, and the clerk 
was consequently left without authority for the act. 

The plaintiff’s counsel call attention to the act of March 18, 








168 ST. LOUIS. 
The City of St. Louis v. Associated Firemen’s Ins. Co. of Baltimore, Md. 


1867 (Sess. Acts 1867, p. 149, § 26), in relation to the assess- 
ment and collection of revenue for the State. The twenty-sixth 
section of that act provides that the “city of St. Louis shall 
proceed with the collection of all delinquent taxes, interests and 
costs now due or past due upon the assessment preceding the first 
day of September, 1866, in the manner now provided by law or 
ordinance.”? Granting that this enactment kept in force the act 
of March 19, 1866, for the purpose of collecting the delinquent 
taxes referred to, that circumstance is of no service to the 
plaintiff, since the taxes he is seeking to collect do not belong to 
the class of taxes specified in the saving clause of the act. 

It is evident that the Legislature intended to supersede and 
repeal the act of 1863 by the act of 1866, and it is equally clear 
that the Legislature intended to supersede and repeal the act of 
1866, so far as the subject of this suit is concerned, by the act 
of 1867. The omission in the act of 1867 of any provision for 
the enforcement of the judgment of a justice of the peace upon a 
special tax bill, by the issue of an execution thereon by the circuit 
clerk, may have been accidental and unintended. This omission, 
nevertheless, can not be supplied by judicial decision. 

The judgment must be affirmed. The other judges concur. 











Tue Crry or St. Lovurs, Respondent, v. AssocIATED FIREMEN’s 
INsURANCE CoMPANY OF BaLtmmorE, Mp., Appellant. 


1. City of St. Louis v. The Independent Ins. Co. of Massachusetts, ante, p. 
146, affirmed. 


Appeal from St. Louis Criminal Court. 
Woerner & Kehr, for respondent. 
Sharp § Broadhead, for appellant. 
Waaner, Judge, delivered the opinion of the court. 


The facts in this case are the same as those in the case of The 
City of St. Louis v. The Independent Ins. Co. of Massachusetts, 
and for the reasons therein given the judgment of the Criminal 
Court will be reversed. The other judges concur. , 
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Gzorce VAN Eman ef al., Appellants, ». Arzx. H. WALKER 
et al., Respondents. 


1. Forcible entry and detainer, question of right does not arise in. —In actions 
of forcible entry and detainer the question of right does not arise. 


Appeal from Fourth District Court. 
J. G. Blair, for appellants. 
Dryden, Lindley §& Dryden, for respondents. 


CurrigrR, Judge, delivered the opinion of the court. 


This is an action of forcible entry and detainer. The plaintiffs 
recovered a judgment in the Circuit Court, which the District 
Court reversed, and the plaintiffs now bring the case here by 
appeal. 

That the defendants entered into and took and held possession 
of the premises sued for (a church edifice) against the will of 
the plaintiffs, does not appear to have been a subject of much 
controversy; nor is it disputed that the defendants, immediately 
after taking such possession, offered to share the possession with 
the plaintiffs, thus giving the plaintiffs an opportunity to hold and 
enjoy the property in common with the defendants. The point 
mainly contested had reference to the right of the plaintiffs to 
hold and occupy the church edifice and grounds in exclusion of 
the defendants. Considerable evidence was given on that subject. 
It is evident, however, from repeated decisions of this court, that 
the question of right was wholly foreign to the case. (Krevet 
v. Meyer, 24 Mo. 107; Beeler v. Cardwell, 38 Mo. 84; and see 
the subsequent decisions. ) 

The plaintiffs, at the trial, nevertheless assumed the unnecessary 
burden of showing their right as well as the fact of their posses- 
sion. ‘ This the defendants objected to, as also to the instructions 
founded upon the irrelevant proofs in relation to the supposed 
right. The evidence objected to should have been excluded, and 
the instructions founded upon it should have been refused. But 
the opposite course was taken. Were the defendants injured 
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thereby? It is not perceived how it could well have had that 
effect under the instruction given by the court. 

At the instance of the defendants the court instructed the jury 
as follows: ‘‘ Unless the plaintiffs show to the satisfaction of the 
jury that they were, on the 4th day of June, 1867, in the exclu- 
sive possession of the property in question, and that their posses- 
sion was lawful; that the defendants entered into and detained 
the same from them, and that the entry and detainer were unlaw- 
ful, they can not recover, and the verdict should be for the 
defendants.”’ 

This instruction covers the whole case, and is as favorable to 
the defendants as they had any right to demand. It virtually told 
the jury that, however they might find the facts bearing on the 
question of right, the facts recited in the instruction must also be 
found to exist, or the plaintiffs could not recover. To the same 
effect, in substance, was one of the instructions given on behalf 
of the plaintiffs. But the court did not stop there. It further 
instructed ‘‘ that unless the plaintiffs showed by evidence, to the 
satisfaction of the jury, that the defendants, at the time of the 
institution of the suit, were in the actual, exclusive, adverse pos- 
session of the property in question, they could not recover, and the 
jury should find for the defendants.”” But the jury found for the 
plaintiffs, and must, therefore, have found that the plaintiffs, on 
the fourth day of June, 1867, were in the peaceable and exclusive 
possession of the premises sued for; that the defendants forcibly 
entered and took possession of the property, and kept and detained 
it from the plaintiffs; and further, that the defendants, on the 
day this suit was brought, were then in the “actual, adverse 
and exclusive possession”’ of the same premises. Unless the jury 
wholly disregarded the directions of the court on this subject—and 
that is not suggested —the facts above recited must have been 
found by them; and so all the facts necessary as a condition to 
the plaintiff’s recovery. The instructions quoted went td the 
outmost verge of the law in favor of the defendants, and put the 
case before the jury in terms too clear and positive to admit of 
their being misunderstood. 

The whole embarrassment of the case arises from the fact that 
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the plaintiffs tried their cause upon a false theory, whereby they 
took upon themselves the labor of showing facts foreign to the 
issues —namely, the facts.establishing their right of possession. 
The evidence and instructions excepted to were directed to that 
point. But as the jury, under the instructions of the court taken 
as a whole, must have found for the plaintiffs on each branch of 
the case as presented in the instructions, it is not perceived that 
the defendants could possibly have been injured by the errors 
complained of. The judgment of the Circuit Court will therefore 
be affirmed, and that of the District Court reversed. The other 
judges concur. 





Jacques VrerGes, Defendant in Error, v. ANDREW GIBONEY, 
Plaintiff in Error. 


2. Mortgages, satisfaction of entered on record — Ten per cent. damages.— 
Whenever any person whose property stands encumbered on the records has 
paid off and made full satisfaction of the mortgage or deed of trust constitu- 
ting the encumbrance, he is entitled to have that satisfaction entered on the 
margin of the record, in order that he may exhibit a clear title, and that per- 
sons examining the records may not be misled. In case satisfaction is not 
entered he will be entitled to ten per cent. damages, whether the payment was 
received voluntarily or effected through the machinery of the courts. 


Error to Second District Court. 
Dennis § Wilson, for defendant in error. 
Ranney § Houck, for plaintiff in error. 


WaeneR, Judge, delivered the opinion of the court. 


It appears by the record that the plaintiff and his wife, in the 
year 1857, executed a mortgage conveying certain real estate 
therein described to the defendant, to secure the payment of a 
note; that in 1865 plaintiff, by his duly authorized agent, 
tendered to defendant a sum of money fully sufficient to pay off 
the whole amount of principal and interest then due on the note. 
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The defendant refused to receive the money and enter satisfac- 
tion of the mortgage as he was requested to do, claiming that 
the debt was due and payable in gold goin, and that the tender 
was made in United States treasury notes. Upon this refusal 
plaintiff commenced his suit in the Circuit Court, bringing therein 
and depositing the amount of money, praying that the mortgage 
be discharged, and that he be restored to the unencumbered title 
of the land, etc. Upon a hearing of the case the court granted 
the relief prayed for, and rendered judgment for the plaintiff ; 
upon which the defendant appealed to this court, where the judg- 
ment was affirmed. (Verges v. Giboney, 88 Mo. 458.) 

After these proceedings, and the payment of the debt as afore- 
said, the plaintiff caused notice to be served on the defendant, 
requesting him within thirty days to enter satisfaction of the 
mortgage on record or execute a deed of release therefor, and 
also tendered the necessary amount to defray the expenses. The 
defendant refused to comply with the request, and failed to either 
enter satisfaction of record or execute a release, whereupon this 
action was commenced to recover the statutory penalty of ten 
per cent., and also claiming damages. 

Judgment was given awarding the ten per cent. upon the 
amount of the note, and from this judgment the cause is brought 
here on writ of error. Section 14 of the statute in relation to 
mortgages and deeds of trust provides that if any mortgagee, 
trustee, or cestuz gue trust, his executor, administrator, or 
assignee, receive full satisfaction of any mortgage or deed of 
trust, he shall, at the request and cost of the person making the 
same, acknowledge satisfaction of the mortgage or deed of trust 
on the margin of the record thereof, or deliver to such person a 
sufficient deed of release of the mortgage or deed of trust. And 
it is declared in section 15, that if any such person thus receiv- 
ing satisfaction do not, within thirty days after request and tender 
of cost, acknowledge satisfaction on the margin of the record, 
or deliver to the person making satisfaction a sufficient deed of 
release, he shall forfeit to the party aggrieved ten per cent. upon 
the amount of the mortgage or deed of trust money, absolutely, 
and any other damages he may be able to prove he has sustained, 
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to be recovered in any court of competent jurisdiction. (2 Wagn. 
Stat. 956, §§ 14, 15.) 

Whenever any person whose property stands encumbered on the 
records has paid off and made full satisfaction of the mortgage 
or deed of trust constituting the encumbrance, he is entitled to 
have that satisfaction entered on the margin of the record, in 
order that he may exhibit a clear title, and that persons examining 
the records may not be misled. And so far as this matter is 
concerned, I can not see that it makes any difference whether 
the payment was received volantarily or effected through the 
machinery of the courts. The records of conveyances are usually 
and primarily resorted to for the purpose of examining titles, 
and they ought to show the exact state of the title. It frequently 
happens that people are unwilling to purchase where there is a 
seeming encumbrance on the property according to the record, as 
the evidence shows was the case here ; the plaintiff having lost an 
opportunity to sell, because the satisfaction of the mortgage was 
not entered on the record as it should have been, To prevent all 
injury and inconvenience, and to show clearly the actual state of 
existing titles, the statute was enacted, making it imperative on 
mortgagees, etc., when they received payment to acknowledge 
that fact, so that at the very place where the encumbrance was 
recorded the extinguishment should also be placed. And in case 
of refusal to perform this plain duty, a forfeiture was prescribed. 
In my opinion the defendant was liable within the provisions of 
the statute, and the judgment should be affirmed. 

Judgment affirmed. The other judges concur. 





ConraD Frxx ef al., Defendants in Error, v. Cas. F. Brom, 
Plaintiff in Error. 


1. Practice, civil — Set-off, when greater than the amount claimed — Nonsuit. 
—Under the provisions of our statute (Wagn. Stat. 1021, 3 47) plaintiff may 
take a nonsuit although defendants plead a set-off exceeding the amount 
sued for. 
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Error to Second District Court. 


G. H. Green and 2. H. Bereman, for plaintiff in error. 


I. Defendant’s counter-claim was in the nature of a new suit, 
and was the suit of defendant against the plaintiffs, which suit 
plaintiffs could not dismiss. (Gen. Stat. 1865, ch. 165, § 147; 
Riley vy. Carter, 3 Humph. 230; Waterm. Set-off, § 618, note d. ) 

Il. In the construction of said section 47 due regard should 
be had to the eighth section of chapter 148, Gen. Stat. 1865, on 
set-off, which provides, ‘‘If there be found a balance due from 
the plaintiff to defendant, judgment shall be rendered for the 
defendant for the amount, together with costs.’ If the use of the 
word ‘‘ shall”? in the said section 47 makes it mandatory, then 
the same rule must be applied to the eighth section of chapter 
148. The court will further perceive that the plaintiff did not 
ask leave to dismiss his suit or to take a nonsuit, but moved the 
court to dismiss his suit, and further, did not make his motion 
until after the evidence had clearly shown the jury that the plain- 
tiffs were indebted to the defendant. And the plaintiff in error 
now insists that, under the circumstances, to have permitted plain- 
tiff to dismiss his suit would have operated as a fraud upon the 
rights of the defendant. 

Ill. There can be no doubt of the proposition that if the plain- 
tiffs had been insolvent they could not have defeated the request 
of offset in the defendant by a dismissal of the suit. 

IV. The court will further observe that the statutes of Tennessee 
and of this State (§ 8) are identical, therefore we claim a doc- 
trine laid down in Riley v. Carter as the true law in such cases. 

V. As to the discretion of the court in refusing plaintiff per- 
mission to dismiss or discontinue his suit, see Adderton v. Collier, 
82 Mo. 507, also Keithly v. May, 29 Mo. 220, and Browning v. 
Chrisman, 80 Mo. 358, which cases show that section 47, chapter 
165, should be construed as. directory. 

VI. As to the right of the plaintiff to dismiss after a counter- 
claim filed and replied to, the weight of authority is against the 
case decided in this court, reported in 40 Mo. 182, and referred 
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to in respondents’ brief; but in that case there was no appear- 
ance of the plaintiff in the court below, and this court held that 
there should have been a judgment of non pros. The case of 
Templeton v. McKay, 19 Mo. 101, is not one in which an offset 
or counter-claim was filed. (Slaughter v. Hailey, 21 Texas, 537; 
Crane v. Hillman, 21 Ind. 210; Barrow v. Robichery, 15 La. 
Ann. 70; Plant v. Fleming, 20 Cal. 92; Lewis v. Danton, 18 
Towa, 441; Wishell v. First Congregational Church, 14 Ohio St. 
31; B. & M. R.R. v. Sater, 1 Clark, Iowa, 421.) 


H. M. Jones and L. H. Davis, for defendants in error. 


Buss, Judge, delivered the opinion of the court. 


In this suit the defendant acknowledged the indebtedness, but 
set up a set-off greater than the debt. After the evidence was 
closed the plaintiff asked leave to dismiss his suit, or in effect 
offered to suffer a nonsuit; but the court refused to permit him 
to go out of court, and the cause was submitted to the jury, who 
gave a verdict for defendant. The only question presented is 
whether the plaintiff had a right, under the circumstances, to 
suffer a nonsuit. Of this there can be no question under our 
statute. Set-offs were unknown to the common law, but have 
been provided for by statute from an early day. In many of the 
States there is an express provision that when a set-off or coun- 
ter-claim is filed the defendant shall have a right to proceed to a 
trial of his claim, although the plaintiff may have dismissed his 
action or failed to appear ; and the decisions in those States cited 
by defendant are not authority with us. Our statute is impera- 
tive, and has ever been so regarded. ‘‘The plaintiff shall be 
allowed to dismiss his suit or take a nonsuit at any time before 
the same is finally submitted to the jury,” etc. (Ch. 165, § 47.) 
A case is cited from Tennessee (Riley v. Carter, 3 Humph. 230), 
where the court held that, inasmuch as the statute authorized a 
judgment in favor of a defendant for any balance found to be 
due him, he became an actor, and his action should not be 
defeated by dismissing that of the plaintiff. This is a very good 
reason for the adoption of the statutory provision before referred 
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to, qualifying the plaintiff’s right to suffer a nonsuit; but until 
it is adopted I can not see how the express right of the plaintiff 
can be so qualified. In Cummings v. Prudence, 11 Mass. 206, 
a judgment in favor of defendant for a claim duly presented as 
an offset, rendered after the plaintiff had leave to discontinue, was 
reversed, although the statute expressly authorized a recovery for 
a balance due defendant, ‘‘in the same manner as if he had 
brought his action therefor.” This may not be precisely like the 
case at bar, inasmuch as the plaintiff had leave to discontinue ; 
but in Branham v. Brown’s Adm’x, 1 Bailey, 8. C., 262, leave 
to discontinue had been refused the plaintiff upon the ground that 
the defendant was entitled to a verdict for the excess of her set- 
off over his claim. The appellate court held, however, that the 
set-off was a collateral matter which could not affect the plaintiff’s 
right to suffer a nonsuit. 

This precise question has not been directly before our court, 
- but the right to dismiss, notwithstanding a set-off, has been 
always recognized. It is especially so in Nordmanser v. Hitch- 
cock, 40 Mo. 182, and I have not learned that our statute has 
ever received any other construction. 

The judgment of reversal by the District Court is affirmed. 
The other judges concur. 





Tue Crry or St. Louis, Respondent, v. Taz Anchor Lirg 
Insurance Company oF New JeERsEY, Appellant. 


1, The City of St. Louis y. The Independent Ins. Co. of Massachusetts, ante, 
p- 146, affirmed. 


Appeal from St. Louis Criminal Court. 
Woerner §& Kehr, for respondent. 


Hendershott and Chandler, and Sharp § Broadhead, for 
appellant. . 
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Waener, Judge, delivered the opinion of the court. 


This case is in all respects similar to the case of The City of 
St. Louis v. The Independent Ins. Co. of Massachusetts, ante, 
p- 146, and for the reasons therein given the judgment of the 
Criminal Court must be reversed. The other judges concur. 





Ropert StTurDIvaNnt, Respondent, v. N. W. Watkins ef ai., 
Appellants. 


1. Practice, civil — Trial — Instruction — Transcript — Bill of »=xceptions. — 
Although instructions may appear among the papers in a cause and be spread ~ 
upon the transcript, they will be disregarded unlese they form a part of the 
bill of exceptions. 

. Practice, civil — Appeal — Bill of except! ms—Certificate of. judge.—A cer- 
tificate by a judge attached to a bill of exceptions, that the testimony ir the 
cause was taken by plaintiff in writing at the time and appeared correct, but 
had been mislaid or lost, and directing the clerk to transcribe and send up the 
testimony if found, but containing no statement that the evidence actually 
sent up was the evidence and all the evidence given in the cause, is not such 
a certificate as the law requires. 


Appeal from Second District Court. 


Jones § Davis, for respondent. 
Ewing § Holliday, for appellants. 
Waener, Judge, delivered the opinion of the court. 


There is nothing saved in the bill of exceptions in this case 
which would authorize us to review the judgment of the court 
below. Neither the rulings of the court excepted to nor the 
instructions are incorporated into the bill, so as to become a part 
of the record. Certain instructions are copied in the transcript 
with the marginal words “given” and ‘‘not given,” but what 
action the court took in reference to them is not stated by any- 
thing appearing in the bill of exceptions. ‘‘ Instructions should 
regularly be incorporated in the bill of exceptions. Although 
they may appear among the papers in the cause and be spread 
12—voL. XLVI. 
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upon the transcript, they will be disregarded unless they form a 
part of the bill of exceptions.” (State v. Shehane, 25 Mo. 565.) 

Again, what purports to be the testimony given upon the trial 
is not certified to by the judge, as the law requires. He says: 
‘“¢The testimony in the above cause was taken by the plaintiff in 
writing at the time, and was read and appeared correct, and placed 
with the papers in the case, but is now mislaid or lost. If the 
said testimony is found, the clerk will transcribe and forward 
with the record in this cause.”? And this is signed by the judge 
as his attestation to the bill of exceptions. He does not certify 
that the evidence as written out by the plaintiff was correct, but 
that it appeared to be correct; nor is there any statement to show 
that the evidence here sent up was the evidence and all the 
evidence in the cause. The judge’s direction is to the clerk to 
transcribe and send up certain papers if found, without knowing 
whether they were correct, or whether the clerk would find all, or 
send all up if found. It would be a misnomer to call such a 
paper a bill of exceptions, and it can hardly be necessary to 
make the remark that if parties desire their cases reviewed in 
this court, they should pay some attention to the manner in 
which the record is made up. 

Judgment affirmed. The other judges concur. 











Wr11am Lone, Defendant in Error, v. Jamzs Waconsr ef ai., 
Plaintiffs in Error. 


1. Lands and land titles — Intention of parties to govern in description con- 
tained in deed.— Where it was manifest, from a construction of the descriptive 
parts of a deed, in connection with its recital,that the parties intended, the 
one to grant and the other to acquire the-title to lands, subject to the jurisdic- 
tion of the County Court of Washington county, in this State, and it further 
appeared that there were no other lands subject to that jurisdiction which 
met the calls of the deed, the deed sufficiently describes the land as located 
in this State, although it fails to state in terms that the land was situated in 
Missouri. 

The intention of parties to # deed, in describing land, is to be deduced from 
the instrument, as in the case of any other contract. 
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Error to Second District Court. 


Conger §& Reynolds, for plaintiffs in error, cited Davis v. 
Davis, 8 Mo. 56; 5 Am. Law Reg., N. S., 142; I Stark. 
Ey., § 652; Boardman v. Reed’s Lessee, 6 Pet. 345; Dell v. 
Dawson, 82 Mo. 87; Hardy v. Mathews, 88 Mo. 121; Camp- 
bell v. Johnson, 44 Mo. 250; Clemens v. Rannells e¢ al., 34 
Mo. 579; Speck v. Wohlien, 22 Mo. 815; Moreau v. Detche- 
mendy, 18 Mo. 522. 


Van Alen, with whom were Perryman § Dinning and 
Wingo § Relfe, for defendant in error. 


The omission of not stating the county in the deed was not 
such an ambiguity as would defeat the title. (Hart v. Rector 
et al., 138 Mo. 497; Evans v. Green, 21 Mo. 170 ; 44 Mo. 185; 
43 Mo. 18 ; 1 Greenl. Ev. 6.) 


CurriER, Judge, delivered the opinion of the court. 


Trespass guare clausum. Thomas R. Livingston, in his 
lifetime, acquired under a patent from the Unjted States the title 
to forty acres of land situated in Washington county, Missouri, 
which were described in the patent as follows: ‘‘ The southeast 
fourth of the northeast fourth of section 24, township 39, range 
1 east, in the district of lands subject to sale at St. Louis, 
Missouri.” Livingston subsequently died, and his administratrix, 
under an order of the County Court of said Washington county, 
sold and conveyed to the plaintiff forty acres of land by the fol- 
lowing description, viz: ‘*The southeast fourth of the north- 
east fourth of section 24, township 39, range 1 east.”? This 
description, as far as it goes, is identical with that in the patent. 
It omits, however, to state the county or land district in which 
the premises were situated. Otherwise the two descriptions are 
the same. The first is admitted to be good, while the second is 
claimed to be bad as not showing the State in which the land was 
located. The deed is therefore claimed to be ambiguous upon its 
face as regards the subject of the grant. This conclusion is 
deduced from the fact that, under the United States system of 
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land surveys, the description in the deed to the plaintiff would 
apply to land in other States as well as to the land in question. 
On this circumstance rests the claim that the deed is fatally 
ambiguous. If the deed shows the land to be in this State, the 
supposed ambiguity disappears, for it is not pretended that there 
is any other parcel of land in Missouri that at all answers to 
that described in said deed. Substantially, therefore, the ques- 
tion is raised whether that deed sufficiently identifies the land 
in question as being located within the limits of the State of 
Missouri; for if within those limits at all, then it is in Washing- 
ton county, and that described in the plaintiff’s petition. 

The object of a description in a deed is to define what the 
parties intended, the one to convey and the other to receive, by 
the conveyance. That intention is to be deduced from the instru- 
ment of conveyance in the same manner as in the case of any 
other contract. (3 Washb. Real Prop., 3d ed., 833.) 

As collected from the deed as a whole, what, then, did the parties 
intend, the one to convey and the other to receive? It does not 
admit of doubt that the parties believed themselves to be con- 
tracting in relationtto forty acres of land lying in Washingtor 
county. The deed recites that the maker of it was the adminis- 
tratrix of Thomas R. Livingston, deceased ; that the land therein 
described was sold in virtue of an order of the County Court of 
Washington county, authorizing such sale to be made, and that 
the sale was subsequently reported to and approved by the court. — 
The deed then proceeds to state that, in consideration of the 
premises and of a named sum, the grantor sold and conveyed all 
the right, title and interest of said deceased in and to said tract 
of land to the grantee therein named; that is, to the plaintiff. 
It is thus seen that the deed, as shown by its recitals, was made 
under the authority of the Washington County Court. It is not 
to be presumed, in the absence of proof, that the court tran- 
scended its jurisdiction. But it had no jurisdiction to order or 
authorize a sale of lands lying in Illinois, or in any State other 
than Missouri. The parties to the deed,must have supposed and 
believed that they were dealing with lands lying within the limits 
of this State, and must have intended, the one to convey and the 
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other to acquire lands located within such limits. The contrary 
supposition is not within the range of conjecture. 

Construing the descriptive parts of the deeds, then, in connec- 
tion with its recital, it becomes manifest that the parties intended, 
the one to grant and the other to acquire the title to lands located 
within the limits of this State, and subject to the jurisdiction of 
the Washington County Court. If it appeared that there were 
other lands subject to that jurisdiction which met the calls of the 
deed, the case would be entirely different. But there is no such 
tract. It is not claimed that such tract can be found without 
going beyond the limits of this State. Under the recitals in the 
deed that is unwarranted; such a course would defeat the most 
manifest intentions of the parties. 

The judgment will be affirmed. The other judges concur. 


a 
> 





Apam REcHTSCHERD, Plaintiff in Error, v. THe AccoOMMODATION 
Bank oF St. Louris, Defendant in Error. 


1. Agency — Bailment — Robbery — Ordinary care — Negligenee. —If money 
belonging to a bank is taken from its agent or collector by thieves or robbers 
when he is using ordinary care and is guilty of no negligence, he is clearly 
not liable. 

2. Agency — Agent must obey instructions of principal, whether reasonable or 
otherwise, except where.— It is the clearly-established rule of law that an agent 
is bound to execute the orders of his principal whenever, for a valuable consid- 
eration, he has undertaken to perform them, whether reasonable or not, unless 
prevented by some unavoidable accident, without any default on his part, or 
unless the instructions require him to do an illegal or immoral act; and it is 
no defense that he intended to act for the benefit of his principal. He is still 
responsible for loss occasioned by any violation of his duties, either in 
exceeding or disregarding instructions. 


Error to St. Louis Circuit Court. 
Casselberry, for plaintiff in error. 
Krum & Decker, for defendant in error. 


The employer has the right to say how his business shall be 
transacted, and the rules which he lays down for the government 
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of that business must be observed by the employees unless they 
are in violation of law or morals. (Switzer v. Connet, 11 Mo. 
89.) The employee who receives a reward is bound to observe 
with care and diligence the interests of his master or employer, 
and must exercise the same vigilance and attention his employer 
would have done. (1 Blackst. Com. 428, notes; Cathir v. Bell, 
4 Campb. 183.) The agent must strictly follow the instructions 
of his employer. (2 Kent’s Com. 618; Hay v. Stone, 7 Hill, 
N. ¥., 128.) It will not aid the agent that he intended no injury 
to his principal, nor even that he intended the act to be a positive 
benefit to him. The question in such cases is not whether the 
agent acted from good motives and without fraud, but whether 
he acted in conformity with his instructions. (Mavella v. Barry, 
8 Cranch, 415; Paley on Agency, 2,8; Sto. Agency, 226; Bliss 
y. Arnold, 8 Verm. 253; Wilson v. Wilson, 26 Penn. St. 394; 
Switzer v. Connet, 11 Mo. 89.) 


Waengr, Judge, delivered the opinion of the court. 


Plaintiff brought his action on a certificate of deposit for 
$2,600, which defendant, by its answer, admits to be due. 

Defendant, in its answer, sets up a counter-claim, and states 
that before the plaintiff’s action accrued, the plaintiff, in con- 
sideration that defendant would receive him into its employ as 
collector and agent and pay him a salary of one thousand dollars 
per annum, promised and agreed with defendant that he would 
carefully and diligently attend to his duties as such collector and 
agent, and safely and prudently care for and deliver over and 
account. for to defendant any moneys which he might receive into 
his custody as such agent and collector; and that defendant, rely- 
ing upon such engagement and promise, did receive the plaintiff 
into its employ as collector and agent, and did pay him his said 
salary, and did in all things perform all the terms and conditions 
of said contract on its part to be performed, but that defendant, 
not regarding his said engagement and employment, failed and 
refused to account for and deliver a large sum of money, to-wit: 
the sum of $2,983.06, the money of the defendant, which came 
into his care and custody while in the employment of defendant 
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as such collector and agent, which sum of money, the property of 
the defendant, was, through the fault and neglect of the plaintiff, 
wholly lost to the defendant. 

The plaintiff, in his replication, does not deny the terms and 
conditions of the contract and employment as set forth in the 
answer, but avers that he has in all things complied with the 
same. He denies that the sum alleged in the answer, or any 
other sum, was lost to the defendant through his fault or negli- 
gence, and alleges that the money was, without any neglect or 
fault on his part, taken from him by thieves, robbers, and other 
persons, whilst he had the same im his possession and was taking 
extraordinary care of the same for and as the agent of the. 
defendant, and therefore he was not liable for the same. The 
cause was tried at Special Term before a jury, who, after hearing 
the evidence and being instracted by the court, rendered a verdict 
for the plaintiff. Upon appeal to General Term the judgment 
was reversed and the cause remanded for a new trial, and from 
this judgment the case is brought here by writ of error. 

If the money was taken from the plaintiff by thieves or rob- 
bers when he was using ordinary care and guilty of no negligence, 
he was clearly not liable. But this was a question of fact for 
the jury to determine upon proper instructions. There was 
something said in the argument (and it is alluded to in the record) 
about inconsistent instructions being given to the plaintiff in the 
transaction of his business, by the cashier and the note clerk, two 
of the defendant’s officers. Whether the note clerk had any 
authority to give the orders, or it was the duty of the plaintiff to 
obey, was not very clearly developed in the evidence, and should 
be rendered more apparent. 

The first instruction given for the plaintiff is on the subject of 
contributory negligence, and, although not objectionable as a 
proposition of law, is hardly justified by the evidence. Of its 
own motion, the court instructed the jury that the plaintiff, as 
collector for the defendant, was bound to use such care as men of 
ordinary prudence would have used under like circumstances ; if, 
therefore, the plaintiff used such care in doing the business of the 
defendant, he was not guilty of negligence, unless he disregarded 
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reasonable instructions given to him by defendant or its authorized 
ents. 

othe following instruction asked by the defendant was refused : 
‘‘ Although the jury may believe from the evidence that the 
moneys in controversy in the counter-claim were taken from 
the plaintiff by thieves or robbers, yet the plaintiff is not 
excused from liability to the bank on that account, if the 
jury find that such loss by theft or robbery was occasioned 
by the failure of the plaintiff to obey the instructions given to 
him by the said Accommodation Bank or any of its officers thereto 
authorized.” 

It will be perceived that the view of the court was, that in 
order to render the plaintiff responsible for disregarding the 
instructions of the principal, those instructions must be reasona- 
ble; whilst the instruction asked by the defendant asserted the 
absolute right of the principal to give whatever instructions it 
saw proper, and the duty of the agent to obey. We suppose that 
there is no doubt about the established rule at law, that an agent 
is bound to excute the orders of his principal whenever, for a 
valuable consideration, he has undertaken to perform them, unless 
prevented by some unavoidable accident, without any default on 
his part, or unless the instructions require him to do an illegal or 
immoral act; and iti defense that he intended to act for th 
benefit of his principal. He is still responsible for loss occasioned 
by_any violation of his duties, either in exceeding or disregard- 
ing instructions. (Switzer v. Connet, 11 Mo. 88; Sto. Agency, 
§ 192 ; Hays v. Stone, 7 Hill, 128; Wilson v. Wilson, 26 Penn. 
St. 394.) 

It is the duty of the agent to adhere faithfully to the orders of 
the principal, and if a loss occurs in consequence of his volun- 
tary deviation, he will not be held faultless. It is true that 
instructions may be disregarded in cases of extreme necessity 
arising from unforeseen emergencies, or if performance becomes 
impossible, or if they require a breach of law or morals. (Sto. 
Agency, § 194.) These are, however, exceptional cases. But 
the general rule is as indicated in what has been said above, and 
the case as made in the record is not brought within any of the 
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exceptions. I think, therefore, that the instruction given by the 

court of its own motion was objectionable, and that the instruc- 

tion asked by the defendant should have been given. ‘ 
Judgment affirmed. The other judges concur. 





McKay & Hoop, Appellants, ». Cuartzs J. UnpERwoop, 
Respondent. 


1. Practice, civil — Appellate court will not disturb a verdict because against 
the weight of evidence.—An appellate tribunal will not reverse simply because 
the verdict is against the weight of evidence, but to justify such an interfer- 
ence there must be a total and complete failure of testimony tending to sup- 
port the issue. 

2. Practice, civil— Act of March 4, 1869, does not authorize General Term to 
reverse merely on weight of evidence. —The object of the fourteenth section 
of the act organizing the Circuit Court of St. Louis county in General Term, 
as amended by the act of March 4, 1869 (Sess. Acts 1869, p. 18, 3 2), was not 
in any manner to change or enlarge the scope or powers of the court at Gen- 
eral Term as they previously existed, but to provide for appeals in cases where 
it was apprehended that final judgment had not been rendered. But it does 
not authorize the General Term to reverse merely on weight of evidence. 


Appeal from St. Louis Circuit Court. 


Clover, for appellants. 


It was not within the jurisdiction of the Circuit Court to reverse 
the judgment of the Circuit Court at Special Term because, in 
the opinion of the judges of the Circuit Court at General Term, 
the verdict was against the weight of evidence. (Tilford v. 
Ramsey, 43 Mo. 421 ; see also Strouser v. Drennan, 41 Mo. 296 ; 
Faugman v. Hersey, 43 Mo. 123; Easley v. Elliott, 43 Mo. 
289; Gillespie v. Stone, 48 Mo. 351.) 


Voorhies § Mason, for respondent, 


The question is raised that the Circuit Court has no right or 
authority, sitting in General Term, to review the evidence elicited 
at the trial in Special Term. The Circuit Court, in General 
Term, did examine the records in this case, and did go through 











186 ST. LOUIS. 


McKay et al. v. Underwood. 








the evidence to ascertain whether the verdict was in fact contrary 
to the evidence and the law, as stated in the defendant’s motion 
for new trial. This comes directly within the province of the 
General Term. The main object of the Legislature, in providing 
for the General Term of the Circuit Court, was manifestly to 
establish a revisory tribunal, in which not only the action 6f the 
law, but the triers of the facts, may be reviewed in all those 
incidents and particulars where error may have or has occurred. 
The General Term may determine upon the weight of evidence 
whether the verdict should stand, and this court will not disturb 
such discretionary power, as a court of review was undoubtedly 
established to meet just such a case as this, and to relieve the 
Supreme Court of the labor, as much as possible, of reviewing 
evidence to ascertain whether the verdict ought to stand. 


Waaner, Judge, delivered the opinion of the court. 


The examination of the record has convinced us that the only 
question necessary to be noticed is the action of the Circuit Court 
at General Term in reversing the judgment at Special Term 
because the verdict was against the weight of evidence. 

It is unnecessary to here repeat the doctrine that is found 
throughout the whole range of our adjudications, that an appellate 
tribunal will not reverse simply because the verdict is against the 
weight of evidence, but that to justify such an interference there 
must be a total and complete failure of testimony tending to 
support the issue. The point, then, is, in what capacity the court 
in General Term acts and exercises its functions. 

In the case of Tilford v. Ramsey, 48 Mo. 410, it was held 
that the CircuitCourt of St. Louis county in General Term was 
an appellate court, like the District Courts outside of St. Louis 
county, and its decisions in regard to the action of the Circuit 
Court at Special Term should be governed by rules applicable to 
appellate courts. That decision we have no disposition to disturb, 
and it must be taken as giving a fixed and definite construction to 
the powers and character of the court in General Term under its 
peculiar organization. 

But it is contended that the act approved March 4, 1869, has 
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so altered the original law organizing the court that this power is 
now conferred, and that the full court sitting in bank has the 
right to review the testimony and reverse because the verdict 
seems to be against the weight of evidence. 

The fourteenth section of the amendatory act provides that 
‘*@ judgment or decree rendered, or order made, by said court at 
Special Term may be reversed, vacated or modified at General 
Term for errors appearing in the record at Special Term, or 
presented by exceptions taken thereat; and said court may, at 
General Term, award a new trial, reverse or affirm the judgment 
rendered, or decree or order made, at Special Term, or give such 
judgment as the court at Special Term ought to have given, as to 
them shall seem agreeable to law. But from such awards of a 
new trial, and from any judgment rendered, or decree or order 
made, at General Term, reversing or modifying a judgment ren- 
dered, or decree or order made, at Special Term, the party or 
parties aggrieved thereby may appeal to the Supreme Court in 
the same manner and with the like effect as provided for by law 
in respect to appeals from final judgments rendered by said court 
at General Term.” 

The object of this enactment was not in any manner to change 
or enlarge the scope or powers of the court at General Term as 
they previously existed, but to provide for appeals in cases where 
it was apprehended final judgment had not been rendered. It 
was doubted at the time whether reversing and remanding an 
order,.judgment or decree was such a final judgment as would 
authorize an appeal to this court; and therefore, in order to 
facilitate appeals and have causes speedily settled, the law was 
passed. But there is nothing contained in it to countenance the 
idea that it was intended to confer on the General Term power to 
reverse merely on the weight of evidence. 

The granting a new trial for the reason that the verdict is 
against the weight of evidence rests peculiarly with the judge 
presiding at the trial. He has opportunities of judging which 
no appellate court can possess. The manner of ‘the witnesses, 
their frankness and intelligence, their disinterestedness or exhibi- 
tion of prejudice, all pass in review before him; and all these 
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things, which are so necessary to form an accurate opinion of the 
credibility of evidence, are lost to the observation of a court 
exercising appellate jurisdiction. In the present case the judge 
who tried the cause at Special Term, and overruled the motion for 
a new trial, was absent when it came up for hearing at General 
Term; how, then, were the other judges, who knew nothing con- 
cerning the witnesses except what they saw written in the record, 
any more competent to judge of their credibility, and the weight 
that should be attached to their evidence, than we would have 
been had the cause been appealed here? 

There is another consideration that is not to be passed over in 
silence. Admit this proceeding, and when the General Term 
reverses because the verdict is against the weight of testimony, 
the other party will appeal here, and then we must go into an 
examination of the evidence to see whether the decision is right, 
which would be in effect overturning the firmly-settled law of this 
court. This would take us over ground which we are unwilling 
to travel. We think it is safest to abide by the ancient way, 
and not in any manner aid in an innovation which must lead to 
perplexities and involve us in uncertainties. 

With the concurrence of the other judges the judgment at 
General Term will be reversed. 


[END OF OCTOBER TERM. ] 





